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The book studies the labour 
law of the industrial capitalist 
states. It shows the technological, 
economic and social factors af- 
fecting its development, the role 
of labour law in the life of 
bourgeois society, its social pur- 
pose and chief functions, and 
the influence it exerts on the 
condition and struggle of the 
working class, the trade union 
movement, production and re- 
production. 


The book focuses considerable 
attention on analysing new little- 
studied issues: labour law and 
the international monopolies, 
labour law and_ the growth of 
the workers’ requirements, the 
role of labour law in the realisa- 
tion of the social policy of state- 
monopoly capitalism and in the 
introduction of new forms of 
labour organisation, and labour 
law and the neoconservative 
shift. The book gives a critical 
analysis of the most widespread 
bourgeois and bourgeois-reform- 
ist theories of law in the given 
sphere. 
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INTRODUCTION 


Modern capitalism is characterised by diverse types of 
state intervention in economic and social affairs, one of the 
instruments used for this purpose now being the legal regula- 
tion of labour. 

The transformation of labour legislation and other meth- 
ods for the legal regulation of labour into a major factor 
characterising the social reality of bourgeois society is a re- 
latively new phenomenon. Up until the Second World War 
labour legislation in the majority of the capitalist countries 
was limited, applying only to certain strata of the proletariat, 
primarily industrial workers, whereas today the situation is 
fundamentally different. The labour legislation in the industri- 
ally developed capitalist countries embraces a substantial part 
of the factory and office workers in the various sectors of the 
economy. The role of collective agréements has also grown 
compared with before the last world war. They have be- 
come more numerous, and broader in content and the num- 
ber of workers involved. 

Bourgeois labour law covers the main elements of indus- 
trial relations: the activities of trades unions, strikes, collective 
agreements and employment contracts, wages, working time, 
leisure time, labour protection, hiring procedure, the owners’ 
power in enterprises and the behaviour of workers at work, 
the functions of worker representation bodies, industrial dispu- 
tes, vocational training and retraining. 

Bourgeois labour law is thus a highly important element 
in the legal infrastructure. Since it affects the decisive sphere 
of the capitalist economy—the relations between labour and 
capital directly in the production sphere, the main terms of 
employment and the use of labour power by the owners of 
the means of production—labour law exerts an influence on 
the forms and methods of capitalist exploitation, on the eco- 
nomic and social situation of the proletariat, the development 
of the class struggle, the reproduction of labour power and, 


5 








oa), ae eT ibe ee les) oe LS Pa oe” Be oN Oe AAA | 
PRD ihe abe ei CEST NT tae SL D2 A ee Pa ER | 


ir SURRY Wot Cuter AAR AR AUTE 


‘ to a certain extent, the specific operation of some economic 
a) laws of capitalism. 

“w Labour law is a sharp and flexible instrument for the capi- 
Hi talist state to implement its social policy. It is used, on the one | 
? hand, to weaken and split the labour movement, undermine 
Ms the trade unions, strengthen the power of the employers, in- 
id crease the exploitation of the working people and impinge on 
a4 their social gains and, on the other, to deceive the workers, 
i dull their class consciousness, conceal exploitation and culti- 
4 vate the ideas of “social partnership”, reformist illusions and 
Py opportunism among workers. 


vt At the same time, bourgeois labour law also reflects conces- 
sions the state is forced to make as a result of the struggle 
waged by the working class to consolidate its gains in the eco- 
nomic and social spheres in legal terms. 

In the West, theories distorting the true essence and the 
purpose of bourgeois labour law have gained wide currency. 


4, These theories are designed to embellish bourgeois society; 
a they are used to prove the “impartiality” and “supraclass na- 
XY ture” of the imperialist state and, in a number of cases, to 
4 justify the assaults made by reactionary forces on the rights of 
¥ the working class. 
vs All this testifies that scientific studies of the legal regulation 
‘La of labour under modern capitalism are extremely important. 
M4 Such a study makes it possible to add depth and breadth to 
M the analysis of the activities of the imperialist state, better to 
understand the nature of state-monopoly capitalism, its strong 
a and weak aspects, the specifics of its legal superstructure, 
& new forms of exploitation of the proletariat, the specific nature 
ty of the socio-economic policy pursued by the monopolies and 
he the methods they use in the struggle against the labour move- 
| ment to consolidate the domination of monopoly capitalism 
y, and stem the revolutionary process. 
“4 A study of the mechanism of the state-monopoly regulation 
% of labour from Marxist positions helps to determine the best 
y) ways to fight the power of big capital, this being of major 
¥ significance for the elaboration of the strategy and tactics 
fy of the labour movement, and particularly for understanding 
rH the correlation between reform and revolution, the struggle 
at! for democracy and that for socialism. 
tv An_ investigation of the legal regulation of labour in capi- 
| talist countries is also of practical importance for the labour 
Mi movements of these countries, especially for the trades unions. 


The latter undertake the legal defence of the working people’s 
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interests and, in doing so, in the course of their daily activities, 
they constantly have to deal with the rules of bourgeois labour 
law, with the anti-worker stratagems of the national and inter- 
national monopolies, with the reactionary forces’ assault against 
the rights of the workers; the trades unions formulate 
the aims in the struggle for progressive labour legislation and 
to a considerable extent organise and direct this struggle, 
which is of major significance for improving the conditions 
of the working class and mobilising the social energy of the 
popular masses against exploitation and, ultimately, against 
the capitalist system itself. 

The programme for implementing progressive reforms in 
the sphere of labour law constitutes a component of the labour 
movement’s alternative to state-monopoly regulation of labour. 

The present book attempts a theoretical overview of the 
new aspects that have emerged in the bourgeois legal regula- 
tion of labour as a result of the growth of monopoly capitalism 
into state-monopoly capitalism (SMC). 

In the postwar decades it became especially obvious that 
quite considerable changes had taken place in the legal re- 
gulation of labour in the industrially developed capitalist 
countries and that these changes were, moreover, of a quali- 
tative, not only a quantitative, nature. The changes consist 
essentially in the formation of labour law suited to state-mono- 
poly capitalism, i.e., suited to its needs and requirements and, 
above all, meeting the tasks of its social policy, this process 
being in the main already completed in the countries of highly 
developed capitalism. The formation of the labour law of 
state-monopoly capitalism signifies the onset of a new stage 
in the development of the bourgeois legal regulation of labour 
and this is the stage in the historical evolution of the legal 
regulation of labour under capitalism with which the present 
book deals. It considers the modern labour law in industrially 
developed capitalist states, showing the technological, econom- 
ic and social factors affecting its development, the role of 
labour law in the life of bourgecis society, the chief stages 
in its evolution from the last world war right up to the present 
day, its social purpose and chief functions, and the influence 
it exercises on the position and struggle of the working class, 
the trade union movement and production. Particular atten- 
tion is focused on an analysis of the new issues so far little 
studied, such as: labour law and the international monopo- 
lies, labour law and scientific and technological revolution, 
labour law and the growing requirements of employees, the 
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role of labour law in the realisation of the social policy of 
state-monopoly capitalism, the introduction of new forms of 
labour organisation in enterprises, and the ‘neoconservative 
shift” and labour law. 

The book makes use of factual material applying mainly 
to the labour law of five capitalist countries: the USA, Britain, 
France, Italy and the FRG, where labour law fully reflects the 
typical features of the legal regulation of labour under modern 
state-monopoly capitalism. 
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THE ESTABLISHMENT AND DEVELOPMENT 
OF THE LABOUR LAW OF STATE-MONOPOLY CAPITALISM 


1. Modern Capitalism and ‘the Legal Regulation of Labour 


The evolution of the legal regulation of labour under cap- 
italism reflects the main stages through which bourgeois 
society has passed. Corresponding to the capitalism of the age 
of free competition was regulation of labour relations mainly 
by civil law statutes and a few scattered rules of so-called 
factory legislation. 

Characteristic of monopoly capitalism was the emergence 
of labour legislation with a broader sphere of action and con- 
tent than the factory legislation, but still, in the majority of 
cases, fragmentary and applying mainly to the industrial 
proletariat. During this period, the collective agreement type 
regulation became widespread (though the collective agre- 
ements of that time were narrow in content, embraced only 
small groups of workers and, as a rule, were of limited legal 
force). 

Finally, the establishment and development of state-mono- 
poly capitalism led to the formation of labour law as an inde- 
pendent branch of bourgeois law, with its own specific features 
and aspects distinguishing it from both the factory legislation 
of free competition capitalism and the labour legislation of 
monopoly capitalism in the first decades of the 20th century. 

The formation of labour law was one manifestation of the 
restructuring of the bourgeois state-legal superstructure under 
the impact of the deep-running processes taking place in 
the heart of bourgeois society at the current stage of its deve- 
lopment. The most important feature of this stage is the further 
deepening of the general crisis of capitalism and the growth 
of monopoly capitalism into state-monopoly capitalism. 

The general crisis of capitalism, which was initiated by 
the Great October Socialist Revolution in Russia in 1917, 
signified capitalism’s entry into the period of its decline. From 
that time on, the spheres of dominance of the bourgeoisie 
have been inexorably undermined and restricted, its impact on 
world development has been weakening, and the material, 
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economic and socio-political conditions have grown increasing- 
ly favourable for the consolidation of socialist relations in 
society. 

The contradictions between capitalism and socialism have 
come forward as the chief ones of the current age. 

The present stage in the general crisis of capitalism is cha- 
racterised by fundamental changes in the balance of class 
forces in favour of the proletariat on a worldwide scale and 
in individual capitalist countries, the collapse of the colonial 
system, growing instability of the capitalist economy, inten- 
sification of all the contradictions of the bourgeois system 
and further development of the world revolutionary process. 

Capitalism is coming up against an unprecedented inter- 
twining and exacerbation of its own contradictions, with social, 
economic and other crises and dead-ends that are occurring 
far more frequently than ever before in its history. 

The deepening and intensification of the contradictions of 
capitalism in the age of its general crisis have led to the growth 
of monopoly capitalism into state-monopoly capitalism, which 
constitutes a new stage in the development of monopoly capi- 
talism, characterised by major shifts in the productive forces, 
relations of production, in the social structure, politico-ideolo- 
gical institutions, the state-legal superstructure, and the modi- 
fication of certain of the economic laws of capitalism. 

As the New Edition of the Programme of the Communist 
Party of the Soviet Union notes: “Modern capitalism differs 
in many ways from what it was at the beginning and even 
in the middle of the 20th century. In conditions of state-mono- 
poly capitalism ... the conflict between the vastly increased 
productive forces and capitalist production relations is beco- 
ming ever more acute.” 

The essence and contradictions of modern capitalism have 
been profoundly and comprehensively revealed in the works of 
Soviet scholars and Marxist researchers in other countries.’ 


' The Programme of the Communist Party of the Soviet Union. A New 
Edition, Approved by the 27th Congress of the CPSU on March 1, 1986, 
Novosti Press Agency Publishing House, Moscow, 1986, p. 15. 

? See, for example: The Political Economy of Modern Monopoly Capita- 
lism, Vols. 1-2, Moscow, Mysl, 1975; The Leninist Theory of Imperialism and 
the World Today, Moscow, Mysl, 1977; S. L. Vygodsky, Modern Capitalism 
(An Experiment in Theoretical Analysis), Moscow, Mysl, 1975 (all in 
Russian); S. |. Tjulpanow, V. L. Scheinis, Aktuelle Probleme der Politischen 
Okonomie des heutigen Kapitalismus, Berlin, 1975; Traité Marxiste d’econo- 
mie politique, Le capitalisme monopoliste d’état, Vols. 1-2, Paris, 1971; 
Allgemeine Krise des Kapitalismus, Berlin, 1976. 
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We shall consider only those aspects of the functioning of 
state-monopoly capitalism that exercise the greatest influence 
on the legal regulation of labour. 

The general crisis has now affected all spheres of life of 
capitalist society—the economic, social, ethical and political. 

As a result of the development of the world revolutionary 
process, imperialism has lost its power over the majority of 
the world’s population; the positions of socialism have been 
substantially consolidated; new victories have been scored by 
the national liberation movement; the class struggle of the 
working people against the oppression of the monopolies is 
steadily growing; more and more new social strata are joining 
the revolutionary process; the entire complex of social prob- 
lems is intensifying sharply. 

The development of capitalism has given rise to changes in 
the relations between the monopolies and the state; they have 
merged, the power of the monopolies and that of the state 
have become a single mechanism for saving the capitalist 
system, maximising profits and consolidating the positions of 
the monopoly bourgeoisie. This has led to a strengthening of 
the economic, political and ideological role of the bourgeois 
state, which now actively interferes in the economy and social 
relations. ; 

All this has expanded the opportunities for centralised 
regulation of social relations, using all the diverse means at 
the disposal of the state authorities and, in particular, has 
made it possible to enforce regulation in the relations arising 
as a result of the use of wage labour, and the basic terms of 
the sale and purchase of labour power. 

The legal regulation of labour has become one of the chief 
levers for state-monopoly pressure on society in the economic 
and social matters. 

The need for this pressure and the opportunities have in- 
creased substantially under contemporary conditions. This has 
been furthered by a number of factors, both objective and 
subjective. 

The rapid rise in the numbers of wage workers and in their 
share of the active population has expanded the sphere of 
action of the legal regulation of labour, which today embraces 
millions of employees in the capitalist countries. 

This expansion has been promoted by long-term changes in 
the structure of employment: a rise in the numbers and share of 
workers (as a result of the concentration of production) em- 
ployed in large-scale highly-mechanised enterprises; an over- 
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all drop in employment in agriculture, where labour is least 
affected by legal regulation; an increase in the share of wage 
labour in the services sphere. 

The possibilities for the state to interfere in labour relations 
using legal means have increased owing to the existence of 
a substantial nationalised sector in the economies of a number 
of capitalist countries and the growth in the numbers of civil 
servants as a result of inflation of the government apparatus. 
Today the state establishes directly the terms of employment 
for many categories of the working people. 

The intensive development of the capitalist legal regulation 
of labour has been furthered by the creation in many countries 
of a ramified mechanism for solving labour disputes, which 
is intended to take the heat out of class contradictions and 
has required the passing of many legal acts. 

The law-making in the labour sphere in capitalist countries 
was activated by the growing competition on the domestic and 
international markets, the formation of international state- 
monopoly alliances and capitalist integration. The striving 
by the monopolies of various countries to equalise the compe- 
titive conditions gives rise to a trend towards harmonisation 
of labour rules internationally. The monopolies try to achieve 
this harmonisation on the basis of a lower level, while the 
working class struggles for these rules to be brought up to the 
highest level, i.e., that of the countries where the proletariat 
has scored the most successes. 

One of the new factors affecting the development of the 
bourgeois legal regulation of labour, particularly its inter- 
national standardisation, is the activities of transnational cor- 
porations (TNCs), which reflect the growing internationali- 
sation of production and exploitation of labour power. 

The legal regulation of labour in the capitalist countries 
and the harmonisation of rules of law are considerably enhan- 
ced by the expanding scale and growing prestige of the interna- 
tional legal regulation of labour (the adoption of the UN 
International Covenants of Human Rights, the European 
Social Charter, and the intensive law-making activities of 
the ILO).' 

The bourgeois legal regulation of labour is greatly influenced 
by the scientific and technological revolution. The improve- 
ment of technology, the introduction of modern methods in 


' See: ILO, The Impact of International Labour Conventions and Recom- 
mendations, Geneva, 1976, pp. 14-25. 
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production management, work-study, job evaluation, informa- 
tics, psychological methods for increasing productivity, the use 
of technological innovations (telemechanics) to monitor the 
workers’ performance, the spread of microprocessors and 
robots—all these and other elements of capitalist rationalisation 
have made the organisation of the production process more 
complex and, at the same time, increased the pace of work and 
the workers’ expenditure of nervous energy. Excessive inten- 
sification of labour has a detrimental effect on the health, 
leads to wastage not only of blood and flesh, but also nerve 
and brain. 

Under the conditions of today’s technological progress and 
high intensity of labour, the establishment of labour protect- 
ion, safety and production sanitation standards has become an 
urgent necessity that the capitalists and the state are compel- 
led to take into account. Without such standards, neither the 
reproduction of labour power of the required quality for 
intensified exploitation, nor the normal functioning of capital- 
ist enterprises, nor a high return on expensive production 
equipment can be ensured. At the same time, employers seek 
new methods for intensifying labour. The exploitation mecha- 
nism has become more complex and refined. Increasing profits 
are squeezed out of the skills, intellectual powers and nervous 
energy of the workers. To this end extensive use is made of 
legal means, too. 

In connection with capitalist rationalisation and its conse- 
quences, the struggle for legal guarantees against dismissals 
and downgrading, against the arbitrary power of the employers 
in introduction new methods of labour, for higher wages and 
shorter working time, for safe working conditions and for 
a healthy production environment is acquiring major signifi- 
cance for the working people. The working class demands an 
expansion of the sphere of the legislative and collective 
agreement regulation of labour through a further restriction 
of the employers’ power and legal formalisation of conces- 
sions the latter were forced to make by pressure from the la- 
bour movement. 

The need to adapt the organisation and methods of vocati- 
onal training to the rapidly growing requirements of techno- 
logical progress and the struggle of the working class under the 
conditions of the rivalry between the two opposite socio-eco- 
nomic systems have strengthened state interference in the re- 
production of the skilled workforce, a sphere that is increasing- 
ly becoming subject to legal regulation. In the postwar years, 
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a large number of laws and other legal acts were passed in the 
capitalist countries, called on to improve the vocational train- 
ing and retraining of employees, including the system of 
production apprenticeship. 

The capitalists use technological progress and changes 
in the organisation of production to increase exploitation and 
encroach on the rights and interests of the working people. 
Repression by the police and other organs of the capitalist 
state, and anti-labour legislation are used increasingly against 
the labour movement, and tendencies towards the elimination 
of democratic freedoms are gaining strength. 

The monopolies’ assault is being met, however, by an in- 
creasingly resolute rebuff. The might of the working class and 
its organisation have grown. Nowadays a substantial propor- 
tion of the working people in the capitalist countries belong 
to trade unions. The labour movement is becoming more and 
more united in the struggle for its socio-economic demands. 
The rapprochement of trades unions of various orientations 
has speeded up in many capitalist countries and internationally. 

The intensification of the class contradictions and the rise 
of the labour movement in the capitalist countries have enhan- 
ced the political activeness of the masses and the strength 
of left-wing forces. 

In the first postwar decades, the proletariat managed, by 
waging a fierce struggle, to wring major concessions from 
the bourgeoisie in the economic and political spheres. 

“With the growing influence of world socialism, the class 
struggle of working people at times compels the capitalists to 
make partial concessions, to agree to certain improvements as 
regards working conditions, remuneration for work and social 
security. This is being done to preserve the main thing—the 
domination of capital. Such manoeuvring, however, is being 
increasingly combined with violent actions, with a direct assault 
by the monopolies and the bourgeois state on the living stand- 
ards of working people.”’ 

All this has been clearly confirmed by the “neoconservative 
shift” that has taken place in many capitalist countries since 
the early 80s, the assumption of power by right-wing forces 
extremely hostile towards social reforms. This has created a 
serious threat, particularly to the proletariat’s gains in the 
sphere of labour legislation, and has added difficulties to the 


' The Programme of the Communist Party of the Soviet Union. A New 
Edition, p. 15. 
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struggle of the working class for its labour and social rights. 

The current balance of class forces in the world has laid 
its imprint on the social policy of the bourgeoisie and its tac- 
tics in relation to the proletariat. Throughout the develop- 
ment of capitalism, the bourgeoisie has applied “two systems 
of rule, two methods of fighting for its interests and of main- 
taining its domination ... The first of these is the method of 
force, the method which rejects all concessions to the labour 
movement, the method of supporting all the old and obsolete 
institutions, the method of irreconcilably rejecting reforms. 
The second is the method of “liberalism”, of steps towards the 
development of political rights, towards reforms, concessions 
and so forth.”! 

These two methods remain today, in various combinations, 
the chief forms in which the social policy of capitalism is imple- 
mented. Characteristic of state-monopoly capitalism, how- 
ever, is the fact that both directions in the policies of the bour- 
geois state are, as a rule, legally formalised. This ensures con- 
siderable success in standing up to the assault of the proletariat, 
in striking against the labour movements, taking the heat out 
of the class struggle, while observing the decorum of “legality”, 
the appearance of “legitimacy”, relying on the authority of 
the law, and at the same time, in using legal regulation of labour 
in order to exert an influence on production, economic growth, 
the increase in labour productivity and the course of capi- 
talist reproduction. Bourgeois states use legal regulation of 
labour for the purpose of social manoeuvring, resorting to 
the most diverse methods, such as encouragement of collective 
bargaining in an attempt to consolidate the existing social 
system. 

To sum up, the following chief factors may be identified 
as influencing capitalist legal regulation of labour today: 

—the intensification of social contradictions in bourgeois 
society under the deepening general crisis of capitalism; 

—the struggle of the working class for an improvement 
of their socio-economic and legal position; 

—the development of scientific and technological pro- 
gress; 

—the further proletarianisation of the population in capi- 
talist countries; 

—the expansion of state-monopoly interference in the 
economy and business matters; 


' V. 1. Lenin, “Differences in the European Labour Movement”, Collected 
Works, Vol. 16, Progress Publishers, Moscow, 1974, p. 350. 
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af —the impact of the example of the USSR and other soci- 
‘\ alist countries; 

yl —the more active and flexible use by the bourgeoisie of 
a legal methods for undermining the labour movement, encroach 
| on the trades unions, carry out reprisals, downgrade working 
Qi conditions, and increase exploitation, as well as for the purpose 
fi of social manoeuvring and taking the heat out of the class 
s struggle; 

¥ —the growing competition on the domestic and world capi- 
£4 talist markets, the formation of regional state-monopoly as- 
bi sociations and transnational corporations; 

¥) —the growing influence of international legal regulation 
Ait of labour on the development of labour legislation in capi- 
| talist countries; 

£72) —the militarisation of the economy and policies of capital- 
| ist states; the growing influence of the military-industrial 
ig" complex and of right-wing and neoconservative forces, engen- 


dering a striving among the ruling circles of a number of coun- 
tries to fetter the working class and the trade unions with overtly | 


ma 

¥ A 2 

Ml anti-labour laws and to introduce other measures of non- 
| economic compulsion to work; 


—an objective need for rules of law regulating working 
conditions, a system of labour protection and safety measures 
essential for the servicing of complex and expensive equipment, 
for stability of production and high quality output, and encou- | 
raging skilled workers to stay on at an enterprise; 

—the need for legal regulation of vocational training and 
retraining to ensure the reproduction of the skilled labour 
force corresponding to the demands of technological progress. 

These factors are very diverse and of varying significance, 
but they are similar in that they give rise to active law-making 
in the sphere of labour. They lead to an expansion and deve- 
lopment of its legal regulation, reflecting the striving of capi- 
talism to adapt to the changing correlation of class forces both 
within individual capitalist countries and on a world-wide 
scale, to the demands of the scientific and technological revolu- 
tion, and to the conditions of the struggle and rivalry between 
the two opposite socio-economic systems. 
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| The existence of extensive labour legislation, particularly 
b securing concessions to the proletariat and the state-sanctioned 

hy collective bargaining practised on a wide scale, have become 
\ a vital necessity, a condition for the survival of capitalism 
"y and normal functioning of the system of exploitation of wage 
y labour. 
SY) 16 


The main global factor responsible for many specifics of the 
labour law of state-monopoly capitalism and its intensive 
development is socialisation of capitalist production, accelerat- 
ed by the scientific and technological revolution. This sociali- 
sation spreading not only to the sphere of material production, 
commodity circulation and services, but also to the social 
and intellectual life of bourgeois society, is becoming all- 
embracing. It objectively demands planned, centralised regu- 
lation, which covers the sphere of labour relations, in the 
interests of all society. Bourgeois labour law, reflecting the 
objective trends towards a socialisation of capitalist produc- 
tion, at the same time promotes a further acceleration of the 
process of socialisation. The social character of the productive 
forces comes increasingly into conflict with the principle 
of private property, free competition and free play of market 
forces, with the private capitalist form of appropriation and 
the state-monopoly nature of regulation of the economy. 

The development of bourgeois labour law is affected de- 
cisively, as already indicated, by the class struggle of the prole- 
tariat. In turn, the character and intensity of this struggle, 
its forms and chief directions, the nature and scope of the 
demands made by the workers and their organisations, are 
most directly influenced by the personal and collective re- 
quirements of the working people, their material and intel- 
lectual interests and needs, which predetermine the motives 
and psychological stimuli behind the activity of the masses, 
their desire and resolve to struggle for an improvement of 
their social and economic status. 

The growth of the individual and collective requirements 
of the working people in the current age is an objective fact, 
with a deep economic and generally sociological basis. The 
rise in the level of the proletariat’s requirements at each new 
stage in the development of capitalism is a result of the opera- 
tion of the general economic law, formulated by Lenin, of 
rising requirements. Lenin pointed out that “the development 
of capitalism inevitably entails a rising level of requirements 
for the entire population, including the industrial proletariat. 
This rise is created in general by the increasing frequency of 
exchange of products, which results in more frequent contacts 
between the inhabitants of town and country, of different 
geographical localities, and so forth. It is also brought about 
by the crowding together, the concentration of the industrial 
proletariat, which enhances their class consciousness and sense 
of human dignity and enables them to wage a successful strug- 
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gle against the predatory tendencies of the capitalist system.”' 

The law of rising requirements operates with particular 
force and dynamism today, an age characterised by an un- 
usual acceleration of social development, profound shifts in 
production, in social spheres and in the social consciousness 
of the millions of ordinary people. 

For the purposes of our study, it is important to note the 
requirements that directly prompt workers to struggle for 
an improvement of their economic and legal status in the 
sphere of labour relations, i.e., for the adoption by the state 
or inclusion in collective agreements of standards and provi- 
sions protecting their basic rights and interests. 

One of the most important and painful issues for wage wor- 
kers in the capitalist countries is that of guaranteed emplo- 
yment. The instability of employment and of the employment 
contract is a characteristic feature of social reality in the capi- 
talist world, resulting from the impact of the economic laws 
of capitalism, the presence of a reserve army of labour, the 
negative social consequences of scientific and technological 
progress, periodic economic crises of overproduction and 
recessions. 

The constantly oppressive fear of unemployment is the most 
typical feature of the psychology of wage workers in the capi- 
talist world. This fear colours people’s world, causing anxiety 
and lack of confidence in the future. On the other hand, unem- 
ployment, or the threat of it, arouses sharp protest, activates 
the workers’ struggle for a more secure position in produc- 
tion and strengthens the need for guarantees against the so- 
cial risks engendered by capitalism, above all loss of jobs. The 
working class is no longer an obedient and helpless victim of 
the arbitrary power of the capitalist owners, and the workers 
no longer look on close-downs and the related loss of jobs as 
pure fate. 

The lack of the right to work and of any guarantees against 
the impact of spontaneous economic forces and the arbitrary 
power of the employers is perceived increasingly by the workers 
as an absurd, abnormal phenomenon. In the minds of many 
workers, unemployment is turning from being a random cala- 
mity into an inadmissible and outrageous absurdity. An under- 
standing is gaining currency of the real possibility, given 
a corresponding policy, of providing work for all those who 


''V. I. Lenin, “On the So-Called Market Question”, Collected Works, 
Vol. 1, 1986, p. 106. 
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require it. The worker’s requirement for a guaranteed job in 
production is thus acquiring an additional stimulus; the experi- 
ence of state regulation of employment has given it a more 
precise, purpose-oriented character: it has become clearer 
how and by what means unemployment and its consequences 
can be avoided or limited. Therefore, the opinion has become 
established among the working people that legal provisions 
are needed that set specific limits to the employers’ arbitrary 
power in hiring and firing, transferring and moving workers. 

Convinced that the struggle for the right to work is neces- 
sary, that it is a just cause, the modern worker is, moreover, 
striving increasingly to find a job that would ensure him satis- 
faction of his minimum current material and moral require- 
ments. 

This, in particular, explains why, today, many workers 
in the developed capitalist countries, especially young people 
with a secondary education, refuse to accept just any job and 
strive to find one corresponding to their abilities, interests, 
calling and education. This gives new content to the slogan 
of the right to work for which the working class of the capi- 
talist countries is fighting with increasing persistence. 

Fair terms of employment and favourable working con- 
ditions are a major aspect in the working-class struggle for 
progressive reforms to labour legislation. This involves, in 
particular, legislation on the wage minima that satisfy the 
accepted vital requirements of the worker and his family, 
and on the length of the working day and the leisure time 
necessary for the full restoration of the worker’s strength and 
working ability. 

The growing outlays on the reproduction of labour power 
make it vitally necessary for the worker to receive a suitable 
wage increase. The worker today demands better food and 
clothing than before, more comfortable housing and a whole 
series of new goods and services, including consumer durables 
and individual means of transport. He needs additional money 
for maintaining his children as dependents longer than before, 
for paying for their studies, clothing and entertainment. All 
this today makes up a component of the living standard that 
has taken shape in the developed capitalist countries. 

It is important to take into account the fact that the workers 
in the capitalist countries feel acutely the steady depreciation 
of their wages, and the drop in their purchasing power as a 
result of the rising cost of living and inflation. They are compel- 
led to struggle to maintain at least the standard of living already 
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achieved, to stop it falling, but they are certainly not always 
successful even in this. 

The growing requirements of the workers for rest and hence 
for shorter working time and longer annual paid holidays 
are objectively engendered by the tremendous intensification 
of labour, above all the nervous and psychological burden, 
the deterioration in the production conditions and natural en- 
vironment, urbanisation, the increasing commuting distances, 
the need for more entertainment and rest in order to restore 
strength spent in production and satisfy the growing intellec- 
tual requirements, Add to this the fact that the lack of interest 
in work, its monotony and lack of variety characteristic of many 
types of job in capitalist enterprises and the dependent, subor- 
dinate position of the worker in production prompt him to 
attach particular value to his leisure. 

The striving to have sufficient free time not only for rest, 
but also for self-education, for higher general educational 
and vocational training, has become wide-spread among wor- 
kers. To a substantial extent, this is connected with a desire 
on the part of a significant proportion of wage workers, especi- 
ally young ones, to fulfil more interesting jobs. 

All this explains the pressing and acute nature of the wor- 
kers’ demands for the introduction of nation-wide minimum 
wages, for a periodical rise in it, especially inflation-related, 
for a legislative reduction of working time without a cut in 
wages, for longer holidays, including for study, and the like. 

The hard and unhealthy working conditions in many capita- 
list enterprises, the high intensity of labour leading to physical 
and especially intellectual and mental overstrain, to the exhaus- 
tion of the nervous system, to a rise in industrial injury, 
occupational disease and mental disorders, have all increased 
the workers’ demand for improvement of the production 
environment, of labour protection, safety measures and pro- 
duction sanitation. There is a wide-spread conviction among 
the workers that monetary compensation is fundamentally 
inadmissible as a substitute for effective measures to improve 
the production environment and ensure comprehensive labour 
protection. The slogan “health is not for sale’ has become 
very popular among workers. 

Respect for human dignity and intolerance towards any 
forms of humiliation of the individual constitute an important 
component of the wage workers’ demands. The modern worker 
wants guarantees against the arbitrary power of, and humili- 
ation inflicted on him by, supervisors and other representatives 
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of the management; he wants respect for himself as an indi- 
vidual. The workers’ requirement for respect and self-respect 
makes them particularly intolerant of the employers’ despotism 
and any denials of their personal freedoms and human rights 
in production. 

The rising educational, technical, general cultural and 
intellectual level of the working class in the capitalist countries, 
its growing social experience, its realisation of its own strength, 
and growing ability to take part in managing social affairs, the 
successes scored in the struggle for its rights—all this has 
increased the workers’ interest in the functioning of the pro- 
duction mechanism, the demand for more information on what 
is going on in their enterprises and in the economy of the 
country as a whole. Characteristic of modern workers is a 
striving towards creative initiative, an understanding that it is 
inadmissible to separate the working people from the manage- 
ment of production, from the decision-making process. These 
attitudes have become the motive force behind the mass move- 
ment for workers’ control and for participation in the mana- 
gement of production. 

The centuries-old experience of the labour movement has 
taught the wage workers in the capitalist countries that the 
improvement in their socio-economic position and legal status, 
the concessions wrung from the capitalists and the state, are 
the result of the collective struggle of the working class, pri- 
marily of the activities of proletarian organisations. Hence the 
understanding by the broad population of the need for lega- 
lisation of trade union activities, the importance of trade union 
freedoms and the right to strike for all working people. 

The rapid growth of the wage workers’ requirements in 
the modern era constitutes one of the main, yet little studied 
factors determining many of the current specifics of bourgeois 
labour law, the level of the working conditions secured by it 
and formal legal guarantees. 

A comparison of these guarantees with the requirements 
of the working class shows that capitalism is highly reluctant 
to satisfy the modern requirements of the working class and 
makes only partial, limited concessions in this sphere. 


2. The Development of Labour Law under 
State-Monopoly Capitalism 


Labour law is the most dynamic, rapidly changing branch 
of bourgeois law. It reacts sensitively to the evolution of social 
reality, the economic situation, shifts in the balance of class 
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forces, to the events in the class struggle and changes in the 
social strategy and tactics of the dominant class. 

Three periods may be identified in the postwar develop- 
ment of labour law in the capitalist countries: the first decade 
after the end of the Second World War (late 40s and 50s), 
the 60s and 70s, and since the end of the 70s to the present day. 

From the point of view of the development of labour legisla- 
tion, there were substantial differences during the first period 
between Europe and the USA. 

The tremendous upsurge of the democratic movement in 
the European capitalist countries, under the impact of the 
victory in the antifascist war and the overthrow of nazism, 
the growing influence of left-wing forces and communist 
parties, which had their representatives in the governments of 
several countries (Italy, France) in the first postwar years, 
the increasing popularity of socialist ideas, and the experience 
and example of the USSR, particularly Soviet labour legis- 
lation,—all this gave a powerful impetus to the development 
of progressive trends in the labour legislation of many countries 
of Western Europe. During this period, in a number of West 
European countries new constitutions were adopted that, for 
the first time in the history of these countries, formulated 
labour and social rights, including the right to work, following 
the Soviet example. Many important legislative acts were 
approved (such as on worker representation at enterprises 
and the reinstatement of the 40-hour working week in France, 
on health protection and the economic position of working 
mothers in Italy). 

In the USA, this period was characterised by a predominance 
of reactionary trends in the evolution of labour legislation: 
the adoption of the Taft-Hartley Act (1947) and the Landrum- 
Griffin Act (1959). 


Reformism and Labour Law 


In the 60s and 70s the chief directions in the policy of state- 
monopoly capitalism were determined mainly by the concepts 
of bourgeois and social-democratic reformism, which were 
based on the economic theory of Keynes (Keynesianism) 
and the “welfare state” doctrine.’ Characteristic of the po- 


' For more detail, see: 1. M. Osadchaya, Keynesianism Today: A Critique 
of Theory and Economic Policy, Moscow, Progress Publishers, 1983; Social-De- 
mocratic and Bourgeois Reformism in the System of State-Monopoly Capita- 
lism, Moscow, Mysl, 1980 (in Russian). 
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litical line of the ruling circles in the majority of capitalist 
countries during this period was a striving to achieve socio- 
economic and political stability, a social consensus with the 
help of a system of social shock-absorbers: compromises, 
partial concessions, the introduction of reforms designed to 
pacify the working class and achieve, by means of various 
types of manipulation, an integration of the working people 
and their organisations, above all the trade unions, into the 
system of state-monopoly capitalism, and thus to ease class 
contradictions and adapt to the changed situation. 

In pursuit of these goals, among other things, reforms were 
implemented in the sphere of labour and social legislation, 
and a system of social services set up in education, health care, 
housing construction and the like. 

All this reflected the growing strength and fighting spirit 
of the working class,' the influence of the trades unions, the 
changed balance of class forces, which compelled the bour- 
geoisie to manoeuvre and make concessions in the social and 
economic spheres and even in some instances, to take up the 
progressive forces’ slogans, popular among the masses, in an 
attempt to represent the social activities of the bourgeois state 
as inherent in it, and not as being imposed by the struggle 
of the broad population, above all the working class. 

The possibilities for implementing this policy were determi- 
ned, in particular, by the fact that, in the first postwar decades, 
the capitalist economy was growing quite fast and for a number 
of years there existed a favourable situation in the economy 
and a relatively satisfactory one in the employment sphere. 
Monopoly capital made full use of the first fruits of the scien- 
tific and technological revolution and the plunder of the re- 
sources of the developing countries (cheap raw materials and 
energy) for speeding up economic growth, raising the efficiency 
of production, buying off and placating individual strata of 
the working class in the developed capitalist countries, and 
corrupting the labour aristocracy and labour bureaucracy. 
The many-fold increase in monopoly profits extended the 
material basis for social manoeuvre, especially for increasing 
State allocations for social purposes. 

__The labour law reforms introduced by the state during 

' It is worth recalling that this was the period of such major political and 
social action by the working class against the policy of state-monopoly capitalism 
as the events of May-June 1968 in France, the Hot Autumn of 1969 in Italy, 
the movement for civil rights and against the Vietnam War in the USA, the 


general strike by British miners in 1974, which brought the downfall of the 
Heath Conservative government in Britain, and the like. 
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this period in no way affected the foundations of capitalism, 
but they did to a certain extent meet the economic interests 
of the working people and facilitate an improvement in their 
economic and social position. In a generalised form, these 
reforms were reflected in the following innovations: 

1. Legislative recognition of the rights of trades unions in 
enterprises (France, Italy, Belgium, Spain and Portugal), an 
expansion of the powers of organs of worker representation 
(France, the FRG, Holland and Portugal), an improvement 
in the legal status of workers and trade unions in enterprises 
(Britain, Italy, Spain, Portugal and Sweden), the establishment 
of certain forms of participation by the working people and 
trades unions in the management of concerns (the FRG). 

2 Recognition, though limited, of the right to organise for 
government employees and workers in the services sphere 
(the USA, Canada, Sweden, Norway, Belgium, New Zealand, 
Finland). 

3. The extension, though with reservations, of the right to 
collective bargaining to some government employees (the 
USA), and recognition of the right to strike for some categories 
of them (some states in the USA). 

4. Abolition or easing of previously adopted anti-union 
and anti-strike laws (Britain); extension of the right to strike 
(Italy). 

5. Adoption of laws prohibiting discrimination in the sphere 
of labour relations (Britain, France, the USA, Italy). 

6. The adoption of new acts, limiting the arbitrary power 
of employers in dismissing employees (France, Italy, Britain, 
Spain, Portugal). 

7. The adoption of rules (in laws and collective agreem- 
ents) regulating collective dismissals, particularly in connection 
with the introduction of new technology (the USA, Britain, 
the FRG, Italy, France). 

8. Legislative or collective agreement reductions in the work- 
ing time of all or certain categories of worker, an increase in 
annual paid holidays (Sweden, Finland, France, Italy), a cut in 
the maximum amount of overtime, introduction of study leave 
for certain categories of worker (Italy, France, the FRG). 

9. Establishment of additional privileges for pregnant women 
and young people (Britain, France, the FRG, Italy) and the 
disabled (the FRG). 

10. Improvement of the legislation on safety measures and 
production sanitation, additional rights for labour inspectors 
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in a number of cases the introduction of certain forms of 
trade union control over safety measures and labour hygiene 
(Britain). 

11. Legislative reforms in vocational training and retraining 
(USA, France, Britain, the FRG). 

12. Arise in the state-established nation-wide wage minimum 
(the USA, France). 

13. Improvement of procedures for considering individual 
labour disputes (Italy, the FRG). 

14. Extension of the scope of collective agreements to 
cover, questions of labour organisation, social security, the 
distribution of investments, and protection of jobs when new 
technology is introduced, a rise in the level of labour rights 
secured in collective agreements (wage rates, length of wor- 
king time and rest time, and the like). 

The progressive reforms to labour legislation adopted in 
the early 80s by the left-wing government in France are some- 
what specific, falling outside the chronological framework 
set out above. They included: a rise in the national minimum 
wage, a shorter working week, longer annual paid holidays, 
extended rights of the organs of worker representation and 
trades unions in enterprises, and an improved legal status for 
immigrant workers. 

This does not mean that, during this period, there were no 

openly anti-worker trends in the sphere of labour law. 
Monopolistic circles in a number of countries were already 
attempting to take their revenge in one sphere or another, to 
regain their lost positions (the anti-trade union and anti-strike 
legislations introduced by the British Conservatives from 1971 
to 1974, the anti-strike and anti-trade union measures of the 
ruling circles of the USA and Canada, the emergency legislation 
and Berufsverbot acts in the FRG, and the like). 
Yet all these partial counter-reforms of a reactionary cha- 
racter did not change the then dominant trend of progres- 
sive shifts in the sphere of labour legislation and the content 
of collective agreements. 

As a result, the working class in the developed capitalist 
countries achieved a higher level of formal legal guarantees in 
the labour sphere. It should be noted that many of the laws 
adopted during those years secure concessions the bourgeoisie 
was forced to make in spheres that had previously been com- 
pletely beyond legal regulation and had been at the employers’ 
uncontrolled discretion. The working people’s social gains thus 
expanded. 
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The increasing role of the working class, the higher level of 
organisation and the militancy of the trades unions making 
active use of strikes as a weapon against the employers in a 
number of cases extended the opportunities of the workers and 
their organisations to achieve actual implementation of the 
labour rights proclaimed and secured by law. 

All this reflected the strengthening positions of the proletariat 
and the changed balance of class forces, following which the 
imperialist bourgeoisie had to manoeuvre and adapt to the 
situation, to make concessions over social and economic rights, 
and to apply more covert forms of exploitation and oppression; 
it showed that the bourgeoisie was ready, under certain con- 
ditions, to opt for reforms in order to keep the masses under 
their ideological and political control. 

Capitalism made use of methods of struggle that, in many 
ways, would seem to be at odds with the customary classical 
features of the capitalist system. Unable to stand up against 
the onslaught of the proletariat, the monopoly bourgeoisie 
demonstrated political resourcefulness by striving to derive some 
benefit even from defeats in the class struggle. 

These aspects characterise the essence of the policy of bour- 
geois and social-democratic reformism, which was clearly 
manifested in the development of labour law in the majority 
of industrialised capitalist countries right up until the end of 
the 70s, 

The reforms implemented during this period in the sphere of 
the legal regulation of labour testify to the increasing role of 
the working class and its organisations, which were able to 
exert a substantial influence on the formation and certain 
trends in the development of bourgeois labour law. 


The “Neo-Conservative Shift” and Labour Law 


At the turn of the 80s, the socio-economic situation in the 
capitalist countries changed; in the majority of them a certain 
shift occurred in the social strategy of the ruling monopolistic 
circles. Under its influence, many basic features of the state-mo- 
nopoly regulation of labour underwent substantial changes, and 
new trends emerged in the development of labour legislation, 
the collective agreement regulation of labour and especially 
in the sphere of law enforcement. Let us consider these in 
detail. 

The development of the bourgeois legal regulation of labour 
in the 80s is taking place under conditions differing significantly 
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from those that existed in previous decades. This applies to 
the economy, politics, ideology and the social environment. 

In the mid-70s, the capitalist world entered a new period of 
economic development, characterised by substantial and, mo- 
reover, growing difficulties. In that period there were two 
worldwide cyclical crises of overproduction, combined with 
equally acute and painful structural crises: the energy, raw 
material, food, ecological and financial crises. Stagnation and 
production cutbacks hit a number of industries: the iron and 
steel, motor, textile, footwear, garment, coal and ship-building 
industries. To this should be added balance of payments, bud- 
getary and trade deficits, and the growing public debt in the 
majority of capitalist countries, which is to a considerable 
extent engendered by the militarisation of the economy and 
rising military outlays. 

The economic revival that began in 1983 has not, as it passes 
into an upsurge phase, been stable in character, nor, as a rule, 
led to any substantial shifts in the economic situation, nor 
altered the trends towards a slowing down of the rate of eco- 
nomic development, nor helped overcome the difficulties and 
contradictions in the economic sphere. The chief indicators of 
economic and social development have not only failed to 
improve substantially, but have even deteriorated in a number of 
countries. 

A tremendous impact is exerted on the current situation 
of the working people in the capitalist countries by the rapidly 
developing and unprecedentedly deep and large-scale scientific 
and technological revolution, which in the 80s has entered a 
qualitatively new stage. 

The mass elimination of technologically obsolete, unpro- 
fitable enterprises and production units is under way, as are a 
restructuring of the national economy, the intersectoral links 
and the existing division of labour. The introduction of the 
latest labour-saving technology has exacerbated the employment 
crisis to an unprecedented degree. Unemployment has assumed a 
mass scale, in many countries has reached the highest level 
since the Second World War and remains almost unaffected by 
the cyclical fluctuations and the changing economic situation. 

There has been a sharp increase in chronic unemployment 
which for some of the unemployed, especially young people, 
is almost becoming a permanent state. In essence, a conside- 
rable proportion of the able-bodied population in the capi- 
talist countries is, under modern conditions, forcibly expelled 
from the production process for a quite considerable period 
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of time, and there are two categories of wage worker constantly 
present on the labour market: those participating and those not 
participating in the production process. This splits the working 
class, increases competition in the pursuit of jobs and leads to 
rivalry between the various groups of the proletariat: the 
employed and the unemployed, those employed in “promising” 
and those in ‘‘crisis” sectors, adults and young people, men and 
women, skilled and unskilled workers, local workers and immig- 
rants, white workers and members of ethnic minorities. 

One of the most important structural novelties characteri- 
sing the modern capitalist labour market is the erosion of 
employment in its customary forms and considerable changes 
in the traditional correlations between the various types of 
employment (full and part-time, permanent and temporary, 
work in enterprises and at home, work in large and in small 
enterprises). This phenomenon, which in Western literature is 
called “marginalisation” (“segmentation”) of the labour mar- 
ket, exerts a major impact on the existing forms of wage 
labour. 

Marginalisation of the labour market is manifested in a dis- 
persion of employment and in its concentration increasingly 
in small enterprises and in the sphere of domestic and artisan 
labour. 

In a number of cases, new enterprises are deliberate- 
ly built on the periphery, far from the major industrial centres, 
where the trades unions enjoy a traditional influence and where 
there is a core of the militant industrial proletariat. 

The flight of many large enterprises into ‘“‘union-free” regions 
and the transfer of part of production to small enterprises 
weaken the labour movement, making it more difficult for 
the workers to resist the employers’ arbitrary power, and fur- 
thers a strengthening of exploitation. 

One more manifestation of the marginalisation of the labour 
market is the substantial increase in the share of wage wor- 
kers with labour relations that are specific and unusual in some 
way. They include temporary, part-time, foreign workers and 
those engaged in home production. These categories of worker, 
which are growing numerically everywhere, are denied the 
full range of rights arising from the conclusion of an employ- 
ment contract. They are far less organised or militant than 
workers permanently employed in big enterprises under the 
traditional terms of employment. 

The overall deterioration in the economic situation in the 
capitalist world, the rise in unemployment, changes in the 
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structure of the labour force, new phenomena and processes 
in the sphere of production and on the labour market, and 
structural shifts in the national economy—all these make it 
difficult to resist and rebufl the anti-labour policy pursued 
by the monopolies and the bourgeois state. 

The aggregate impact of factors unfavourable to the trades 
unions has resulted in their weakening. A detrimental eflect is 
exerted on their numbers by mass unemployment, the decline 
of industries where trade union organisations once held the 
strongest positions (such as the motor and coal industries), 
and the growth of the services sphere, in which the share of 
the working people belonging to trades unions is relatively low. 

Today, more than before, monopoly capital is striving to 
transfer on to the shoulders of the working people and the 
broad population the difficulties of economic and social de- 
velopment with its inherent deep and painful conflicts, the 
costs of scientific and technological progress and the resulting 
restructuring of production, the growing competition on the 
domestic and world markets, the burden of militarisation of 
the economy and the arms race, and the consequences of 
the various crisis phenomena and processes. The monopolies 
seek a fundamental redistribution of the national income in 
their own favour and, most important, to prevent at any cost 
any further development of critical cataclysms that weaken the 
bourgeois system and undermine its very foundations. 

The strategy and tactics of monopoly capital are increasingly 
being determined by the military-industrial complex (MIC) 
and the mighty transnational corporations (TNCs), the positions 
of which have become consolidated in socio-political life. To a 
considerable extent, it is their activities in the most diverse 
spheres and the pressure they exert on the state that have 
strengthened imperialism’s inherent tendency towards reaction- 
ary policies across the board. 

In the 1980s, reactionary features have emerged in the 
economic and social policies of almost all capitalist countries 
irrespective of the party composition of their governments. In 
a number of them a genuine volte-face has even taken place 
in the political and socio-economic course followed by the 
ruling circles. 

In the USA, Britain, the FRG, France, Japan, Belgium, 
the Netherlands, Luxembourg, Denmark and Canada, right- 
wing, neoconservative forces have come to the fore in po- 
litics. With the levers of state power in their hands, represen- 
tatives of these circles are actively implementing a broad prog- 
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ramme of ‘social dismantling”, including cuts in allocations 
for social needs, artificial acceleration of the growth of unemp- 
loyment, privatisation of some previously nationalised enterpri- 
ses, and an assault on the traditional social and labour rights 
and freedoms of the working class won in century-long bat- 
tles and to some extent limiting the omnipotence and arbitrary 
power of private business. 

In order to put down the working people’s resistance, 
imperialist reaction is increasingly applying various methods of 
state-supported compulsion targeted primarily against the most 
mass organisations of the proletariat, the trades unions. 

Considering the conditions of mass and growing unemploy- 
ment, the unstable economic situation, growing competition 
between individual workers and groups of them, the weakening 
position of wage workers in general on the labour market, 
the substantial difficulties in trade union activities, and the 
cut in union membership, imperialist circles are counting on 
the onslaught of the monopolies having a better chance of 
success and on being able to deal such a blow against the organi- 
sed labour movement that it would not soon recover. 

The current course of events in the capitalist world testifies 
that the imperialist bourgeoisie is oriented more and more 
On a harsh, conservative, course in running social processes, 
on the application of power in relation to social forces that 
oppose it, on a policy of “social revenge”’. 

The conservative shift has given rise to a_ substantial 
modification of the main trends and priorities in the develop- 
ment of the legal regulation of labour: any further improvement 
of the legal status of the proletariat in the sphere of labour 
has been blocked almost everywhere and in many countries 
counter-reforms have been implemented in one form or another 
in order to adjust labour law to the benefit of the monopo- 
lies so as to meet the demands of capitalist development and 
the vital requirements of state-monopoly capitalism of the 
80s. 

Typical of the latest trends in the development of bourgeois 
labour law are the shifts in the legislation and law-enforcement 
practice taking place in the USA, Britain and the FRG since 
right-wing, neoconservative forces came to power in these 
countries. 

In the USA, since the Reagan Administration came to power, 
a sharp increase has been observed in the anti-trade union, 
anti-labour drive of administrative, judicial and other agencies, 
involving a biased interpretation and harsh application of the 
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current labour legislation, to the detriment of the workers, 
designed to undermine and weaken the class struggle of the 
proletariat and emasculate the trades unions. The employers’ 
policy in the sphere of labour relations also became more 
rigid. They sensed a clear change in the situation in their favour 
and hastened to make use of this change in the economic and 
political situation to strike blows against the trades unions, 
weaken the organised struggle of the proletariat, impose worse 
working conditions, and eliminate the workers’ gains in the 
social sphere. Instances of overt force being used against trade 
union activists have become more frequent. The methods used to 
fight against the trades unions have increasingly become inti- 
midation, blackmail, physical reprisals, spying by the factory 
security force, the enrolment of special consultants to elaborate 
measures for disrupting organising efforts or for breaking up 
existing union branches. 

In their fight against trades unions and strikes the autho- 
rities have resorted increasingly to legal provisions and proce- 
dures that, although they formally existed even before, under 
former governments, were applied relatively rarely. The Reagan 
Administration turns precisely to these provisions and procedu- 
res increasingly frequently. 

In September 1982, Congress approved a decision proposed 
by the President to ban a general strike of railway engine 
drivers, The law that was passed forced them to return to 
work immediately and not to strike for the next 21 months. 
Otherwise the workers would be subject to fines, dismissal 
and imprisonment, and the trade union would be completely 
dissolved. The union had to halt the strike struggle. It accepted 
the conditions of the collective agreement which were imposed 
by the arbitration agencies and profitable to the railway compa- 
nies. 

From 1981 to 1984 the Administration broke up the National 
Union of Air Traffic Controllers. The Reagan Government 
dealt thus with this union because, in August 1981, it organised 
a strike demanding a pay rise and improved working condi- 
tions, when a new collective agreement was due to be con- 
cluded. The system of judicial repressive measures secured 
in the legislation and directed against strikes by government 
employees, which covered air traffic controllers, was used to the 
full against the union. Under the American federal legislation, 
whoever participates in a strike, or asserts the right to strike 
against the Government of the United States shall be fined not 
more than $1,000 or imprisoned not more than one year and a 
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day or both.' Strikes by government employees are also prohibit- 
ed by the Federal Service Labour Management Relations 
Statute. When taken on, government employees have to make a 
written commitment not to strike and not to belong to a union 
supporting the right to strike. 

Since the legislated restrictions (the Norris-La Guardia 
Act of 1932) on the use of court injunctions against unions 
in industrial disputes do not apply to government service, the 
authorities have the right, without any restrictions, to ask 
for court injunction prohibiting a strike by this category of 
the working people. The White House immediately set in 
motion the repressive court machinery against the air traffic 
controllers. The government managed to get an urgent court 
injunction and all participants in the strike were dismissed. 
Since the union initially resisted and the strike continued 
in spite of the injunction, the authorities brought all possible 
repressive measures into play against the union: confiscation 
of the strike fund, fines, arrests and prosecutions of over 70 
union leaders and activists. In order to intimidate the wor- 
king people, the leaders of the union were shown on national 
television being taken to court handcuffed and under police 
escourt. The fired air-controllers were banned from federal 
jobs for a period of 3 years, and they lost their right to the 
old-age pension and medical care enjoyed by government 
employees. At the end of October 1981, the leadership of 
the union called off the strike. By this time, however, on the 
demand of the government, the Federal Labour Relations 
Authority had deprived the union of its right to represent 
the workers, including the right to collect dues and to conduct 
collective bargaining with the authorities. This decision, which 
essentially meant the enforced dissolution of the union, was 
approved in November 1984 by the US Supreme Court and 
came into force. The National Union of Air Traffic Controllers 
ceased to exist, and the participants in the strike (12,000 people) 
were left without jobs, 

The law-enforcement organs: the National Labour Relations 
Board (NLRB), the US Supreme Court and other government 
agencies have, under President Reagan, made a sharp turn 
towards protection of the employers’ interests and have 
increasingly acted to the detriment of the unions and industrial 
workers. 


' W. Oberer et al, Labor Law, St. Paul, 1978, p. 1096. 
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Reagan appointed Donald Dotson, a lawyer with well-known 
anti-trade union views, and a former consultant to the Westing- 
house and Western Electronic Corporations, as NLRB chair- 
man. He also replaced a number of NLRB members and its 
general councillor, The current reactionary majority of this 
administrative body, consisting of Reagan’s people, as AFL-CIO 
chairman Lane Kirkland put it, “stands to attention at a 
mere wink from the employers.”! 

In Britain, Margaret Thatcher’s government managed to 
get three anti-trade union laws through parliament in the first 
half of the 80s: the Employment Act of 1980, the Employment 
Act of 1982 and the Trade Union Act of 1984. In addition, 
two codes of practice have been adopted: the Code of Practice 
of Picketing (1980) and On the Closed Shop (1980, 1983). 
These codes, worked out by the Secretary of State for Employ- 
ment, are called on to supplement the new laws and must be 
taken into account by courts and arbitration bodies when 
enforcing these laws. 

Each of the new laws fulfils, in its own way, the global goals 
of the Conservatives carefully thought-out social strategy, 
which is designed to expand and consolidate the legal basis for 
big capital’s assault on the rights of the workers and trade 
unions, 

In general terms, the content of the new Tory legislation 
can be reduced to the following points: 

A. Increased control and supervision by the judiciary over 
the trades unions, a further activisation of state intervention 
in internal trade union affairs, measures to prevent the po- 
liticisation of the trade unions. 

B. Measures hindering the growth of the trade unions and 
expansion of their membership, undermining their mass base 
and introducing discord into their ranks. 

C. Additional bans and restrictions on the strike struggle. 

D. Greater responsibility of the trade unionsfor violating the 
legislation regulating their activities. 

E. Expansion of the employers’ rights to dismiss workers. 

F. Limitation of the possibilities for the trade unions to obtain 
observance by the employers of the minimum standard of 
working conditions secured in collective agreements. 

In addition to passing of new parliamentary acts of an anti- 
trade union character, the Conservative government, also step- 
ped up administrative pressure on the trades unions. On 


' Quoted from Frankfurter Allgemeine, 28 August 1984. 
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January 25, 1984, a government decision was taken to pro- 
hibit completely the activities of trades unions at the Chel- 
tenham Government Communications Centre, with a staff of 
over 10,000. This decision was justified by considerations of 
national security and was formally justified, apart from royal 
prerogatives in the running of the civil service on the Employ- 
ment Protection Act of 1975 and on the Employment Protec- 
tion (Consolidation) Act of 1978, which empower the govern- 
ment to issue certificates excluding civil servants from the sphe- 
re of- action of certain specified labour act “for the purpose of 
safeguarding national security”. 

With one stroke of the pen, the government thus abolished 
the right to organise for a large contingent of government 
employees. The decision aroused a fiercely negative reaction 
on the part of the trades unions and the progressive 
public in Britain. In particular, left-wing circles pointed out 
that the 1978 Act, which the government used to justify the 
decree of January 25, 1984, in no way empowered the govern- 
ment to abolish the right to associate in trades unions granted to 
government employees back at the beginning of the century. 
The House of Lords, Britain’s supreme judicial level, confirmed, 
however, the legality of the authorities’ actions. This means 
that the government has the recognised right, when necessary, 
to eliminate any trade union of government employees “out of 
national security considerations’. 

The government decree of January 25, 1984 constituted 
another step in the Tory government’s general course of con- 
sistently weakening the influence of the trade unions and 
further reducing their numbers. This administrative act sup- 
plements and strengthens the anti-trade union legislation 
adopted by parliament. 

The anti-labour legislation passed by the Conservatives 
is already being used by the employers and the authorities as 
an instrument in the class struggle. This is borne out by the 
practice of application of labour legislation—the actions of 
the authorities, the judiciary and arbitration bodies in the 80s. 

One of the main victims of the anti-trade union campaign 
and the anti-labour legislation was the National Union of 
Mineworkers (NUM), which organised a strike of 150,000 
miners that began in March 1984 and continued for a year. 
The cause of the strike was the government’s decision to close 
at least 20 mines and make tens of thousands of miners re- 
dundant as a first step towards a gradual reduction of the coal 
industry. As soon as the strike began, the apparatus of repres- 
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sion and violence went into full swing against the strikers and 
their trade union. In October 1984, the NUM was fined 
£200,000 by a court order. Shortly afterwards, the court con- 
fiscated the union’s funds and property and appointed a spe- 
cial official to manage them. The strikers and especially the 
pickets were subjected to harsh reprisals and physical violence 
by the police. According to the survey, published in October 
1987, 29 trades unions have been subjected to legal action 
under Tory anti-union laws over the past eight years. These 
laws have been used to shackle unions representing more than 
80 per cent of TUC-affiliated membership. ' 

Under the neoconservative course pursued by the govern- 
ment of the FRG, reactionary trends have appeared in parti- 
cular relief in the development of West German labour law. 
They are reflected both in changes in the legislation and in 
the activities of the judicial and administrative bodies, of the 
whole state apparatus, which is sensitive to all shifts in the 
political and economic situation and the public mood in the 
country, 

The postwar development of West German labour law is 
characterised by the courts, especially the Federal Labour 
Court (Bundesarbeitsgericht), and administrative bodies gra- 
dually emasculating a number of progressive rules and provi- 
sions contained in the 1949 Constitution of the FRG, the cons- 
titutions of individual Lands, and certain laws on labour passed 
in the first postwar decades. This process has gained even more 
momentum in the 80s, since the right-wing coalition came to 
power and began to introduce a series of counter-reforms in 
the sphere of labour law, especially by adopting new anti-la- 
bour laws. 

The current changes in the legal regulations of labour are 
being implemented in the FRG in two main directions. The 
first affects the status of the trades unions, the work councils of 
enterprises, the collective agreement rights of workers and 
the right to strike (i.e., primarily collective rights); the second 
—employment contracts, working time and labour protection 
(i.e., primarily individual labour rights). 

In the 80s the anti-strike orientation of West German 
justice manifested itself to the full. Suffice it to mention the 
decision of the Federal Labour Court of September 10, 1985 
which confirms the legality of strike-breaking during strikes 
by government employees, and two decisions of this court of 
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December 22, 1980 expanding the concept of a “legal’’ lock-out. 
At the same time, some court decisions meeting the interests 
of the working people were made during this period. Thus, 
in its decision of September 12, 1984, the Federal Labour 
Court declared legal a short-term strike during collective 
bargaining for the purpose of compelling the employers to make 
concessions over the contents of the future collective agreement. 

Since, overall, West German judicial practice has not ensured 
to the full a sharp change in the legal regulation of strikes 
in the interests of extreme reaction and could not prevent the 
staging of major strikes, such as those by metal workers and 
printers in 1984, right-wing circles have tried to deal a blow 
against the strike struggle using legislative measures. In 1985, 
a proposal was introduced in the Bundestag to change §116 of 
the Labour Incentive Act (Arbeitsf6rderungsgesetz) of June 25, 
1969. This paragraph envisages the payment of state allowances 
to workers who, though taking no part in a strike, find them- 
selves temporarily idle or redundant as a result of industrial 
disputes in adjacent or partner enterprises. The proposal was 
to abolish these allowances on the pretext of ensuring the 
state’s neutrality in labour conflicts. 

At first glance these changes seem to affect only an issue 
of secondary importance, but this is not the case. 

It is a matter of a quite widespread phenomenon in Federal 
Germany—lockouts and mass dismissals, which employers use 
not only against strikers, but also against a large number of 
workers affected indirectly by the strike. In 1984, for instance, 
in response to a strike by 55,000 metal-workers, over 500,000 
workers employed in the metal industry were locked out. Ac- 
count should be taken of the fact that, in the early 80s, the 
Federal Labour Court recognised the legality of ‘‘cold lockouts’’, 
ie., the dismissal of workers not taking a direct part in the 
strike, and thus encouraged the employers to make maximum 
use of this anti-strike weapon. 

The payment of compensation to the victims of “cold lock- 
outs” eased their situation somewhat, allowing them to hold 
out somehow to the end of the labour conflict. 

The abolition of this allowance not only makes the material 
position of these workers considerably worse; it also indirectly 
deals a very serious blow against the strike movement, sub- 
stantially affecting the interests of the trades unions and weaken- 
ing them. 

Indeed, since a signifficant number of workers, whether 
involved or not in an industrial dispute, are thus deprived of 
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the means of subsistence, lockouts become more effective, by 
splitting the workers’ ranks (workers not participating in the 
strike become “innocent” victims of dismissals), and lead to a 
rapid exhaustion of union funds, since the latter cannot refuse 
to assist the victims of either “hot” or “cold” lockouts. 

A change in §116 of the 1969 Law thus allows the ruling 
circles to strike a blow at the most vulnerable point of the 
trades unions and, at the same time, to kill three birds with 
one stone: to weaken the strike movement, introduce discord 
among the workers and drain trade union funds. 

All these diverse consequences of the proposed legislative 
changes were immediately comprehended by the unions and 
aroused sharp opposition among progressive circles and the la- 
bour movement in the FRG. Among them, the new edition of 
§116 is regarded as a serious assault on the freedom to strike 
and the rights of the trade unions, and as a measure substan- 
tially strengthening the position of the employers in labour 
conflicts. 

In spite of the resistance put up by broad strata of the public, 
in March 1986 the Bundestag approved the new edition of 
§116. It came into force in May 1986. 

In the 1980s, new attacks have been made in the FRG on 
the rights of trade union organisations and especially the prin- 
ciple of “Tarifautonomie”, (bargaining autonomy) i.e., the 
right of the unions to conclude agreements freely and unhindered. 

The Federal Constitutional Court has, in a number of its 
decisions, given a narrow interpretation of the principle of 
trade union freedom, declaring that it is to be protected not 
in general, but only in “‘its core.”' In a decision of September 
16, 1982 the Federal Labour Court recognised the legality of 
forming a company trade union, set up with the employer’s 
money to counteract the strike struggle and split the workers.” 

As for “Tarifautonomie”, it is constantly threatened by direct 
or indirect interference by the state in collective bargaining 
and the imposition by government bodies of terms of employ- 
ment and economic parameters favourable to the capitalist 
monopolies.° 

As Professor M. Premssler, an author from the GDR, writes, 
the ruling circles in the FRG have not rejected their long-stand- 
ing plans to impose on the country a law on coalitions, called 
on to fulfil three tasks: 


' Staat und Recht, 1985, H. 4, p. 322. 
> See: Neue Justiz, 1986, No. 1, p. 27. 
° Ibid., pp. 25-29. 
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—to form a state body on wage rate regulation, which would 
at least set rules concerning the size and movement of wages in 
the interest of capital; 

—to make the American Taft-Hartley Act, with its mul- 
tiple bans on strikes, acceptable on West German soil; 

—to fix regulations on the internal structure of trades unions. ' 

It should be added that, in 1986, the Bundestag discussed 
a bill introduced by right-wing parties “On Strengthening 
the Rights of the Minority in Enterprises and Establishments’’. 
Its purpose was to undermine the unity of the trade union 
movement embodied in the activities of the Deutscher Gewer- 
kschaftsbund (DGB), which combined in its ranks the over- 
whelming majority of the working people. Right-wing forces do 
their best to hinder the activities of the Bund in enterprises, 
to encourage the anti-trade union activities of various types of 
splitting organisations, often linked with the employers, and 
thus divide the ranks of the workers, encourage a factional 
struggle in the works councils of enterprises and, in the final 
count, to weaken the trade union movement. 

The greatest changes in individual labour rights were intro- 
duced by the Law on stimulating employment of April 26, 
1985 (Beschaftigungsférderungsgesetz). Its main provisions 
are: 

—the granting to employers, up to January 1, 1990 of the 
almost unlimited right to hire temporary workers. This aboli- 
shes the previous order, according to which an employer had to 
have serious reasons for hiring temporary workers; 

—the granting to employers of the right to hire part-time 
workers on a very broad scale and the virtual sanctioning 
of discrimination against them ‘providing there exist signifi- 
cant grounds”; 

—the adaptation of labour regimes to the needs and inte- 
rests of the employers for the purpose of exploiting the workers 
more effectively (legalisation of flexible working time, job-sha- 
ring, “work on call’ [Arbeit auf Abruf], and the like); 

—expansion of the right of employers to resort to so-cal- 
led agency labour, i.e., the labour of workers provided for a 
time by special private firms (agencies); 

—liberalisation, to the detriment of the workers, of the 
legal regulations concerning collective and individual dismissals 
(making them easier in small enterprises, releasing employers 
from the obligation to retrain dismissed workers and a number 
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of other obligations requiring additional expenditures and 
payment of compensation to the victims of mass dismissals). 

This law introduces major changes into the legal regu- 
lation of the labour contract and makes the legal status of 
wage workers much worse in the vitally important sphere of 
mutual relations with capitalist employers. 

Conservative circles regard the Law on Stimulating Employ- 
ment as the first step towards further reforms designed, so they 
claim, to adapt the legal regulation of labour to the ‘‘\demands 
of the times’, but, in fact, to the changed conditions of capitalist 
reproduction and new methods of exploitation. A number of new 
laws are impending, their purpose being to weaken the trades 
unions further, limit strikes, and hurl the West German prole- 
tariat far back from the positions they have won. West German 
reactionaries intend to continue their policy of “social revenge” 
and pursue counterreforms in the sphere of labour law. 

At the present time, imperialist reaction openly declares the 
need to “cleanse” labour legislation of the ‘distortions’, 
“extremes” and ‘“‘misinterpretations” of the first postwar de- 
cades, i.e., of the statutes and provisions in law and collective 
agreements that are beneficial and useful to the workers. To this 
end, they call for an overall revision of labour law by abolishing 
or modifying the provisions unprofitable to the employers and 
revamping (“modernising”) the legislation in the interests of 
business. In essence it is a matter of achieving a shift in the con- 
tent and current structure of labour law, of changing funda- 
mentally the accents and priorities in the development of the 
legal regulation of labour. In other words, it means cutting back 
its functions safeguarding the interests of wage workers and, 
on the contrary, strengthening the provisions designed to under- 
mine the labour movement, the organised struggle of the 
proletariat and, above all, to make more use of labour legislation 
as a truncheon against the trade unions and the strike struggle 
of the proletariat, as a means for increasing exploitation of the 
workers under the new conditions and by new methods. 

The neoconservative assault on the labour rights of the 
working class discussed here reflects the most typical features 
and trends of the current development of labour law in the 
capitalist countries.' They constitute one of the obvious ma- 
nifestations of the process inherent in imperialism, which, as 


' Partial progressive changes in the legislation of individual countries 


(France, Sweden, Finland, Greece) do not undermine the overall assessment 
of the reactionary trend in the development of labour legislation prevailing in 
the capitalist world in the current decade. 
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Lenin pointed out, consists in attempts by the bourgeoisie 
to get rid of legislation that it created itself, but which has 
now become intolerable to it. 


3. Labour Law as a Branch of Bourgeois Law 
(A General Description) 


The specifics of labour law as a branch of bourgeois law 
derive from the essence of the capitalist form of exploitation: 
they reflect the evolution of the capitalist mode of produc- 
tion and the development of its contradictions. 

As Marx proved, in capitalist society human labour power 
has been turned into a sort of commodity that the workers, 
while formally free, but deprived of the means of production, 
are compelled to sell to the owners of the means of produc- 
tion—the capitalists, who derive surplus value from the unpaid 
part of the workers’ labour. Relations of capitalist exploita- 
tion appear in the form of commodity relations subordinated 
to the action of the law of value. Capitalist labour relations, 
the sale, purchase and productive consumption of labour power, 
are given a specific legal form. 

The sale and purchase of labour power have, however, 
a number of fundamental distinctions from those of other 
commodities, owing primarily to the specifics of labour power 
as a commodity, its specific use value consisting in the ability to 
create surplus value. 

Sale and purchase of labour power relations are only estab- 
lished (in a one-time act) on the commodity market, the spheres 
of circulation where the sides are formally equal. The major 
part of these relations is protracted in character and proceeds 
directly in the process of production, where the consumption of 
labour power takes place and surplus value is created. As 
the owners of the means of production, the capitalists control 
the labour of the workers; they are the masters. Relations 
of formal legal equality of commodity owners become rela- 
tions of domination and subordination. In the words of Karl 
Marx, “Within the process of production... capital acquired the 
command over labour, i.e., over functioning labour-power or 
the labourer himself.” 

The commodity labour power differs from other commodities 
also in the fact that it is part of a human being. The realisation 
of labour hiring transactions presupposes the use of the workers 


' See: V. I. Lenin, “Two Worlds”, Collected Works, Vol. 16, pp. 310-311. 
? Karl Marx, Capital, Vol. 1, Progress Publishers, Moscow, 1978, p. 293. 
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vital strength, while he strives to prevent his labour power 
from being destroyed. In the course of historical development, 
the workers get together and wage an organised struggle for 
improved conditions for the sale of their labour power, for a 
limitation of the power of the owners. They compel the state to 
issue special rules regulating the use of wage labour and embra- 
cing not only the sphere of circulation, but also that of produc- 
tion. The workers achieve legal recognition of collective agree- 
ments. 

The specifics of the sale and purchase of labour power 
create an objective opportunity for its special legal regulation, 
differing from that of exchange transactions in civil law. 

Economic, social and political development of capitalism 
inevitably leads to autonomisation of the expanded group of 
regulations on the use of wage labour, to their separation 
into an independent branch of law, concerned with a special 
subject and having its own patterns. 

The subject of regulation by bourgeois labour law is the 
relations in the application of wage labour. They include indi- 
vidual labour relations between workers and employers in 
the course of the sale and purchase and consumption of the 
commodity labour power, and collective labour relations—re- 
lations between individual capitalists (or associations of capital- 
ists) and trades unions or other organisations of the working 
people in the establishment and observance of the terms of 
employment. The sphere of action of bourgeois labour law also 
includes relations concerned with the state regulation of the 
activities of trades unions and the representative bodies of 
the personnel. These relations may be called labour organi- 
sational. 

Individual and collective relations as regulated by bourgeois 
labour law are, of course, closely linked and intertwine. 
Thus, the right to organise and to strike (collective labour 
relations) influences the application of rules in the firing of 
individual workers (individual labour rights). 

Social insurance relations remain outside labour law (though 
initially they were included in the sphere of the capitalist legal 
regulation of labour and were traditionally considered together 
with the other institutions of bourgeois labour law). In the 
industrially developed capitalist countries, social insurance and 
security have branched out into an independent sphere of the 
law, thanks to their expansion and development under the 
influence of the struggle of the working class. It must be admitted 
that these legal relations are quite specific compared to labour 
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relations. In contrast to the latter, social security relations are 
primarily alimentary in character, arising in many instances 
when labour relations cease either temporarily or completely; 
they often contain elements of charity (social assistance) com- 
pletely isolated from labour activities and, moreover, apply 
not only to wage workers. In a number of countries, 
social security is arranged in special codes and social insurance 
disputes are considered by special judicial and administrative 
bodies. For this reason, social insurance and security deserve 
special consideration as a branch of the law. 

Labour law as an independent branch reflects primarily 
the objective processes within the system of bourgeois law 
taking place under the influence of the changes in capitalist 
| relations of production, but at the same time it is beneficial 
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for the working class, meeting its interests and to a decisive 
extent occurring as a result of its many years of resolute struggle. 
4 Recognition of the fact that labour law is an independent 
€ branch of bourgeois law in no way means that it enjoys absolute 
ij autonomy in relation to the other branches of law, as is claimed 
¢ by some jurists in the West. Labour law is a component of 
the bourgeois system of law and fully shares the qualities and 
features inherent in bourgeois law in general as the will of 
the capitalist class raised to the standing of law. Underlying 
the capitalist legal regulation of labour and the bourgeois 
theory of labour law is the concept of private ownership of 
the instruments and means of production and capitalist enterpri- 
se. Bourgeois labour law is designed to protect and consoli- 
date the capitalist social system and precisely this constitutes 
its chief social purpose. 

Bourgeois labour law is one of the integrated branches, 
including rules of both private and public law. This is one 
example of how the boundaries between public and private law 
are being erased, a phenomenon engendered by the active 
intervention of the modern imperialist state in various spheres 
of the life of society. 

Characteristic of bourgeois labour law is a combination 
of two main levers of legal regulation: legislation and collective 
agreement. Each of these methods has its own inherent spe- 
cifics. Compared with collective agreements, legislation has a 
broader sphere of action, is characterised by relative stabi- 
lity, and its enforcement is largely ensured by state bodies. 
Collective agreements are less stable than legislation, but their 
flexibility reflects changes in the balance of class forces more 
rapidly, both on the national scale and in individual sectors 
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and enterprises, which often makes it possible for workers’ 
organisations to achieve better working conditions under col- 
lective agreement than those secured by law. Using collective 
agreements for securing on a day-to-day basis the conces- 
sions won by various contingents of the working class, the 
trades unions fight to have them secured in the legislation 
and applied to the working class as a whole. It may be concluded 
that the collective agreement method is more dynamic and 
more sensitive to shifts in the balance of class forces on the 
national, local or sectoral level than is the legislative method. 

The advanced forces of the labour movement in the cap- 
italist countries come out for the use of both methods of 
legal regulation in the interests of the workers, and strive 
both for the development of progressive labour legislation 
and for collective agreement regulation of labour in the interests 
of the working masses. 

The means for enforcing the state will of the bourgeoisie 
in regulating wage labour relation constitute the form of bour- 
geois labour law, or its sources in the formal sense. They include: 
laws, statutes (decisions of government bodies, especially mi- 
nistries of labour and regulations by other executive authorities), 
collective agreements, rulings of arbitration bodies and the judi- 
ciary, internal regulations in an enterprise, other rules of the 
employers, customs, and international labour conventions. 

The correlation between laws and collective agreements 
depends to a considerable extent on the national specifics 
of labour law. In some countries of continental Europe (France, 
the FRG, Italy and Belgium), it is labour legislation that tra- 
ditionally plays the leading role, while in the USA, Britain 
and Canada, collective agreements have predominated until 
recently. 

Over the last decades an increase has been observed in the 
role of labour legislation in the Anglo-Saxon countries and 
of collective agreements in continental Europe. 

The role of constitutions as sources of labour law differs 
from country to country. In the majority of capitalist countries, 
constitutions either contain no provisions concerning labour 
(such as that of the USA) or include only individual, single 
provisions of that type (for example, the constitutions of the 
FRG, Denmark and Norway). At the same time, constitutions 
adopted on the crest of the revolutionary upsurge or as a result 
of revolutions contain a relatively broad range of socio-econo- 
mic rights, including in the sphere of labour (for example, 
in Italy, France and Portugal). 
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The executive bodies of the state play a significant role 
in both law making and law enforcement in labour relations. 
In many cases, the decisions of administrative bodies detract 
from the provisions of legislative acts meeting the interests of 
the workers. 

At the present time, the only major capitalist country where 
the decisive role among the sources of labour law belongs to 
the mandatory decisions of arbitration bodies is Australia. 

In all the capitalist countries the role of customs and internal 
regulations of enterprises as sources of labour law has decreased, 
while the significance of ratified international labour con- 
ventions has, as a rule, increased. In some countries these even 
enjoy priority over domestic labour legislation. 

As for the role of judicial practice, it is particularly impor- 
tant in the Anglo-Saxon countries where legal precedent is 
the main source of labour law, and also in the FRG where 
the decisions of the Federal Labour Court substantially supple- 
ment a number of provisions of labour legislation that are not 
sufficiently precise or fully formulated. 

Characteristic of the labour law of many capitalist countries 
is a combination of statutes adopted in various historical eras 
under different political regimes. In the FRG, for instance, 
labour relations are regulated, along with modern legislation, by 
the German Civil Code of 1896 (with amendments), the indus- 
trial charter of 1869 (Gewerbeordnung) (with amendments), 
legislative acts of the time of the Weimar Republic and even 
some regulations adopted under the Nazis. In Italy, some issues 
of labour relations are still regulated by the Civil Code of 
1942. In Britain, labour acts adopted in the 1870s are still in 
force. Such survivals are indicative of the continuity and, in 
particular, of the class content of the capitalist legal regulation of 
labour, its basic features remaining fundamentally unchanged in 
the course of historical development and with changes of po- 
litical regimes. 

One specific feature of bourgeois labour law is the absence of 
labour codes in the majority of the developed capitalist coun- 
tries. 

Among the chief capitalist countries, only France has such 
a code (Code du travail), since, even befcre the Second World 
War, labour legislation there was systematised and the labour 
code created on this basis. In 1973-1974, a new codification of 
labour legislation was carried out in France. In Canada, the 
Federal Labour Code has been in force since 197}. 

In such countries as the USA, Britain and Italy, the question 
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of the codification of labour legislation has never even been 
raised, either theoretically or in practice. 

In West Germany, the struggle over the demands for a labour 
code has been raging virtually since the FRG was created. 
The ruling circles of this country still refuse to carry out such 
a codification, though a provision concerning the publication 
of a labour code is included even in the constitutions of some 
West German Lands, and back in 1959 the Bundestag adopted 
a resolution concerning the desirability of drawing up a labour 
code. All that has happened is that, in 1970, under public pres- 
sure, the West German government formed a commission of 
experts to elaborate a labour code. Over 7 years, this com- 
mission only managed to elaborate a draft Jaw concerning 
individual labour relations; under pressure from organisations of 
entrepreneurs and right-wing forces, any further work on the 
labour code came to a halt. 

One general rule is that the ruling circles of many capi- 
talist countries are persistently reluctant to agree to codifica- 
tion of labour legislation. This is not by chance. After all, the 
creation of a labour code has not only a juridical, but also 
a major political aspect. The bourgeoisie is not interested 
in full and comprehensive systematisation of labour legislation, 
leading to its simplification and easier application. The “jungles” 
of laws, complex and confused, do not alarm the capitalists, who 
are in a position to hire qualified lawyers to defend their inte- 
rests. On the other hand, business circles are rightly concerned 
that since, for the adoption of a code an open parliamentary 
procedure is required, this would inevitably attract the atten- 
tion of the general public to the problems of labour law, inten- 
sify the struggle of the working class for improved labour 
legislation and its democratisation, and would politicise the 
struggle. Finally, the issue of a labour code might lead to legis- 
lative regulation of questions that are often determined by 
reactionary court rulings which satisfies the employers. This 
explains not only the passivity, bul also, in a number of cases, 
the openly hostile attitude of the ruling circles in the capitalist 
countries and of a substantial proportion of jurists towards 
codification of legislation and towards even the very idea of 
codification. 

The specific nature of labour law determines its place in 
the system of bourgeois law, and the correlation between it 
and the other branches of the law. 

The emergence of bourgeois labour law from civil law 
is clearly manifested both in its rules and in its legal theories. 
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Certain institutions of labour law are to some extent regulated 
to this day by civil law provisions, and civilistic techniques and 
various civil law formulations and constructions are used 
extensively in labour law. Gaps in labour law are frequently 
filled by judges turning to the provisions and formulations 
of civil law. 

There is a close link between labour law and civil procedure. 
In a number of countries, labour law cases are heard in ordina- 
ry courts on the basis of the principles of civil procedure. 
Yet even though many countries have special labour justice, 
many of the rules and methods of civil justice are applied in 
labour law cases. 

The application of administrative acts to labour relations 
and the substantial role of administrative bodies in the enfor- 
cement of labour law predetermine its close link with adminis- 
trative law. 

Labour law is connected with criminal law because, in a 
number of cases, violations in the sphere of labour law are 
qualified as crimes. 

The constitutions of some capitalist countries, as already 
noted, proclaim principles that concern the regulation of 
labour. In these countries, there are points of contact between 
labour law and constitutional law. 

Finally, the link between labour law and international law 
is determined by the growing significance of international 
legal regulation of labour and the existence of a large num- 
ber of international acts on labour (conventions, recommenda- 
tions, bilateral agreements and the like). 

Correlation between labour law and civil law deserves special 
attention. The various interpretations of this question largely 
determine whether or not labour law is recognised as an inde- 
pendent branch. The close link between bourgeois labour 
and civil law is indisputable. It is a result primarily of objec- 
tive factors: the commodity nature of labour power under 
capitalism, the fact that the economic content of the hire of 
labour consists in the sale and purchase of labour power, 
and its basic precondition is the existence of private property. 
A particularly considerable influence is exerted on labour 
law by such civilistic institutions as property, liability and 
contractual law, the principle of free trade and free enter- 
prise. It should be stressed that the use of civilistic principles 
and formulations in the theory of labour law and in 
the practice of its enforcement is, as a rule, in the interests 
of the employers, but detrimental to those of the working 
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people.'! Thus, the proof that the employer has the right to 
terminate the labour contract at any moment, without any 
grounds, is based precisely on the principles of civil contractual 
law; the legality of the enforced reinstatement or re-engagement 
of an unjustly dismissed worker is also rejected on the basis of the 
contractual freedom of the employer. The right of ownership 
and freedom of industrial activity are used to justify the owners’ 
power, including the possibility of closing down or transferring 
an enterprise at will, the illegality of sit-ins and the like.’ Civil 
law concepts and formulations form the basis of many reaction- 
ary provisions of the theory of bourgeois labour law. The French 
jurist J.-C. Javillier believes, not without grounds, that the use of 
the rules and general principles of civil law constitutes one 
reason for ineffectiveness of the legal protection of labour.° 

All this shows that the working class in the capitalist coun- 
tries has a vested interest in the most clear-cut separation of 
labour and civil law. It was the many years of persistent strug- 
gle by the proletariat, as already stated, that was one of the 
chief factors leading to the formation of labour law as an 
independent branch of bourgeois law. At the present stage, 
the struggle of the proletariat for progressive labour legislation 
is necessarily also geared against reactionary civilistic survivals 
in labour law. 

As for the correlation between bourgeois labour and admin- 
istrative law, the working class is also interested in the establish- 
ment, both in theory and in practice, of complete indepen- 
dence of labour law in relation to administrative law, so that 
labour law should not be affected by principles and theoretical 
constructions inherent in bourgeois administrative law and es- 
pecially in police regulations. 

One specific of bourgeois labour law is its fragmentary 
structure in many countries, the uneven development of the 
various legal institutions. This is engendered by the specifics 
of the economic and political development of each individual 
country, of the class struggle within it, and the balance of 


' In some instances, civil law formulations, owing to their abstract nature, 
can be used for interpreting the rules of labour law in favour of the workers. 
We do not, however, believe this in any way alters the fact that from the point 
of view of ensuring the interests of the working class, civilistic survivals in 
labour law and the use of civil law formulations in interpreting and enforcing 
labour law play a generally negative role. 

> For more detail, see: G. Lyon-Caen, “Du role des principes généraux du 
droit civil en droit du travail”, Revue trimestrielle de droit civil, 1974, No. 2. 

‘ J.-C. Javillier, Droit du travail, Librairie générale de droit et de jurispru- 
dence, Paris, 1978. 
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forces in the various sectors of the class struggle and the various 
stages of history. 

Although the labour law of any capitalist country has substan- 
tial national distinctions, some aspects now receive similar 
legal regulation in all the industrially developed capitalist 
countries or a group of countries (for example, strikes, 
collective agreements, dismissals, the structure of wages 
and the like). This is furthered, in particular, by capitalist 
integration. The objective economic basis of the trend towards 
unification of the rules of bourgeois labour law is provided 
by the current internationalisation of the value of labour 
power, and the international standardisation of the conditions 
for its exploitation. The trend towards unification, among other 
things, expresses a striving by the monopolies to equalise the 
conditions of competition. 

Leaving the specifics of individual countries aside, the fol- 
lowing chief institutions of bourgeois labour law may be iden- 
tified: the legal regulation of the status of trades unions and 
representative bodies of the enterprise personnel; the collective 
agreement; legal regulation of strikes; the labour contract; 
the production apprenticeship agreement; wages; working time; 
leisure time; labour protection; and procedure for peaceful 
aM settlement of industrial disputes. 

Bourgeois labour law, being integral in its class, socio- 
economic and political nature, is, at the same time, differ- 
entiated. Alongside provisions applying to all factory and office 
workers, there are many applied only to certain groups of 
workers, their labour coming under more or less specific legal 
regulation. 

The differentiation of bourgeois labour law is ultimately 
predetermined by social and economic factors acting on its 
formation and development. The decisive influence on the legal 
regulation of labour in the capitalist countries is exerted by the 
class struggle. Owing to the heterogeneous composition of the 
employees, the segments of the proletariat taking part in this 
struggle differ in their number, degree of organisation, militancy, 
unity and role in the production process. The dominant classes 
and the bourgeois state experience a highly uneven pressure 
from the masses, with a different balance of forces taking shape 
in various sectors of the class struggle. As a result, the ruling 
circles, while being forced to make concessions to some groups 
of the proletariat, are able to ignore partly or entirely the 
demands of other groups. The latter applies primarily to the 
least organised groups and strata of the working people. 
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Alongside this, the differentiation of bourgeois labour law 
expresses an important aspect of the class strategy of the bour- 
geoisie: the striving to split the popular masses, to buy off certain 
groups of workers with privileges and a special legal status, to 
establish a lower level of legal guarantees for other groups in 
order to hamper the joint struggle of the working people against 
the capitalist system and to exacerbate competition among them. 

In this way, the differentiation of the bourgeois legal re- 
gulation of labour is based on discrimination and designed 
to split the working people and step up exploitation of them, 
to ensure the capitalists additional profits and undermine the 
labour movement. At the same time, a certain influence is 
exerted on the differentiation of bourgeois labour law by the 
specific production conditions in individual sectors, the differ- 
ences in the use of the labour of certain categories of workers, 
the overall situation in the economy and on the labour market, 
and differences in the value of the labour power. In reality, 
the diverse factors responsible for the differentiation of labour 
law are closely intertwined and sometimes difficult to identify. 
Yet, for all the contradictory influences, the main law tells 
in the final count: the impact of class confrontation, the balance 
of forces of the opposing classes on both a national and sectoral 
level, and the class policy of the bourgeoisie. 

In the modern bourgeois legal regulation of labour, differen- 
tiation is accomplished depending on the subject of labour rela- 
tions, the sphere of legal regulation and the character of the 
links between the worker and the enterprise (establishment). 
The first group includes, for example, differentiation of provi- 
sions regulating the factory and office workers, men and 
women, adult workers and young people. The second includes, 
in particular, the specialisation of the legal regulation of the 
labour of government employees and agricultural workers. The 
third group determines the specifics of the legal regulation 
pertaining to workers contracted for a certain period of time. 

The labour of public and private employees, railway workers, 
sailors, air pilots, agricultural workers, home workers, tempo- 
rary workers, journalists and travelling salesmen is subject to 
specific legal regulation, specific in terms of the length of the 
working time and work schedules, the employment contract, 
the procedure for considering labour conflicts, and so on. 

The differentiation of bourgeois labour law, on the one hand, 
creates for some categories (for example, some public and some 
private employees) privileges in the terms of employment and 
the dismissal procedure or establishes restrictions on the strike 
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struggle (for government employees), while on the other hand, 
for large groups of less organised working people (agricultural 
workers, home, temporary and part-time workers, immigrants, 
workers in small enterprises and the like) it reduces the level 
of legal guarantees. 

One of the consequences of the modern scientific and tech- 
nological progress and the successful struggle of the working 
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! class is the tendency towards reduced differentiation of bour- 
, geois labour law, a certain levelling of its standards. This 
va applies, for instance, to the drawing together of the legal reguia- 
. tion of labour of factory and office workers. 
| The bourgeoisie attempts to use the drawing together of the 
p legal status of factory and office workers in its own interests 
s for pursuing a policy leading to a new split among the working 
re people, to the creation of privileged groups among them. It is 
‘f a matter of granting individual workers or groups of workers 
4 certain elements of the legal status of office workers as incen- 
t tives. The ruling circles use this policy to counter the struggle 
ij of the working people for full equality of the labour rights of 
bs factory and office workers. 
of One more expression of the tendency towards a levelling in 
*, the legal regulation of labour is the drawing together of the 
a legal status of workers in private capitalist enterprises, state- 
4 owned (nationalised) enterprises and civil servants. In partic- 





hy ular, in a number of major labour legislation acts in recent 
SH years, the provisions concerning all three groups have been 
{ | made uniform. This trend leads to a narrowing of the sphere 
/ of action of administrative law. In this connection, serious 
doubt is cast on the traditional ideas predominating in the cap- 
italist countries to the effect that labour relations in the sphere 
of public service are the monopoly of administrative law, that 
in all cases an act establishing relations of government services 
is a unilateral act of the authorities, having nothing in com- 
mon with a labour contract, that in the sphere of public service 
the regulation of labour must always be carried out with the 
help of administrative rules in connection with the specific 
status of civil servants with the special character of the rela- 
tions between them and the state (the ‘‘state-sovereign” and 
the like). 

These views are particularly widespread in the FRG, where 
not only is the set of rules concerning the labour of civil servants 
included in administrative law (Beamtenrecht) but an attempt 
is also made to expand its sphere of action, to spread its prin- 
ciples to a range of workers broader than just civil servants 
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(for example, to workers in education, and the factory and 
office workers in state-owned enterprises). 

There is no doubt that the spread of the general rules and 
provisions of labour law to government employees corresponds 
to an objective trend in life today. The progressive forces of 
the capitalist countries and the labour movement, which con- 
sider the mass of government employees as wage workers with 
a socio-economic position similar to that of the proletariat, as 
allies of the working class in the anti-monopoly struggle, have a 
vested interest in the further development of this process. 

Alongside the tendency towards a levelling of the legal sta- 
tus of the various categories of wage workers in the sphere of 
labour, one has emerged in bourgeois labour law, especially in 
recent years, towards increased differentiation, such as special 
regulation of so-called atypical labour contracts (for temporary 
workers, home workers and the like). This tendency is an 
element in the ruling circles’ effort to split wage workers. 

In a general assessment of bourgeois labour law, account 
should be taken of the fact that, since it constitutes an arena 
of conflicting antagonistic interests, its rules are dual in charac- 
ter. 

As French law experts note, the rules of bourgeois labour law 
“on the one hand, legalise the existing order, and on the other, 
are the result of a struggle aimed at a more or less radical 
change in the existing system”. Thus, they conclude, “labour 
law, being at the same time the result and the goal of the class 
struggle, integrates the interests of the workers in the capitalist 
order and to some extent limits the exploitation of labour 
power’’.' All this explains the existence in bourgeois labour law 
of opposing tendencies, differing in character and the orien- 
tation of their provisions. 

Bourgeois labour law as a whole and its individual institu- 
tions are characterised by the presence of two opposing trends: 
the reactionary and the progressive. This feature is inherent in 
labour law to a greater degree than in other branches of bour- 
geois law, since labour law directly and very sensitively reflects 
the results of the economic and political struggle of the work- 
ing class, and the balance of class forces at each period of time 
and in each sphere of public life. 

The reactionary trend in bourgeois labour law is manifested 
in rules and provisions fettering and suppressing the struggle 


' F. Collin, R. Dhoquois, P. H. Goutierre, A. Jeammaud, G. Lyon-Caen, 


A. Roudil, Le droit capitaliste du travail, Presses Universitaires de Grenoble, 
1980, p. 117. 
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of the working class against capitalist exploitation, and causing 
a deterioration in the economic and social conditions of its 
existence. The progressive provisions of labour law, reflecting 
to a greater or lesser degree the demands of the proletariat, its 
pressure and the bourgeoisie’s forced concessions, set limits to 
the intensification of capitalist exploitation, hinder, to an extent, 
the deterioration of the position of the working class, and in 
some cases further an improvement in the conditions for the 
sale of labour power. As Lenin pointed out, the tendency to- 
wards an impoverishment of the proletariat, which is character- 
istic of capitalism, “becomes a reality in the absence of the 
class struggle of the proletariat against it, in the absence of 
labour protection laws achieved by the working class”.' 

Bourgeois labour law also reflects the fact that the capital- 
ist state is compelled by objective circumstances, in the interests 
of the whole class of the bourgeoisie and for the sake of con- 
serving capitalism and pacifying the proletariat, in a number 
of cases to limit the excessive appetites of the capitalists and 
monopolies, their most odious methods of exploitation, and 
subordinate the private interests of individual employers to the 
general conditions of the exploitation of labour power, ensur- 
ing normal reproduction of all social capital. “However much 
the individual manufacturer might give the rein to his old lust 
for gain, the spokesmen and political leaders of the manufactur- 
ing class ordered a change of front and of speech towards the 
work-people” wrote Marx.” 

This becomes possible as a consequence of the fact that 
bourgeois labour law, being an instrument of the imperialist 
state fulfilling the role of a committee for running the affairs 
of the financial oligarchy, also enjoys, like many other social 
institutions belonging to the superstructure, a measure of inde- 
pendence in relation to the dominant class. 

It is equally important that the modern bourgeois state 
experiences a growing pressure from the working class, which, 
making use of the bourgeoisie’s fear of revolution, forces it to 
make concessions and secure them in universally obligatory 
rules of law, i.e., to implement progressive reforms of labour 
law. 

In assessing the effectiveness of existing progressive rules 
of bourgeois labour law, account should also be taken of the 
growing contradiction between the formally proclaimed rights 


' Vv. 1, Lenin, “A Draft Programme of Our Party”, Collected Works, Vol. 


4, 1977, p. 234. 
? Karl Marx, Capital, Moscow, 1978, Vol. I, p. 267, 
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and freedoms, the volume of which has expanded, and the lack 
of reliable guarantees of their observance. The reality of 
capitalist society is characterised by the presence, as a rule, of 
a labour law enforcement mechanism hostile to the working 
class (courts, arbitration, administrative bodies), restricted 
opportunities for trade unions and other organisations to 
achieve full implementation of labour rights and, finally, the 
dominant classes’ ability, refined over the centuries, to use 
various subterfuges, loopholes and stratagems to cancel out or 
emasculate legal provisions and formally proclaimed rights and 
freedoms beneficial to the workers. It should not be forgotten 
that, in this case, it is a matter of legal guarantees that are far 
from always implemented. First, the state has failed to create a 
truly effective mechanism for implementing this legislation. 
Second, the workers themselves and the trade unions are, in 
fact, isolated from supervision in the sphere of labour protec- 
tion. Third, legislation on labour protection is not backed up by 
effective sanctions, and the fines and other sanctions for its 
infringement are usually small. The existing labour inspec- 
tion is, because of its bureaucratic structure, small numbers, 
limited powers and inactivity, in many cases unable to do 
anything to ensure the effective enforcement of the provisions 
of this legislation, ie., above all ensure its strict observance by 
the employers. 

Many law experts and sociologists in the West admit that, 
of all the types of bourgeois legislation, social legislation, notably 
the laws on labour protection and safety measures are the least 
observed.’ 

This is true at all stages in the development of capitalism, but 
today, on the labour market of the capitalist countries, a com- 
pletely new situation has taken shape that has reduced even 
further the effectiveness of this legislation and widened the 
gap between the wage workers’ formally proclaimed rights and 
freedoms and reality. This has been furthered, alongside the 
tremendous growth of unemployment, by the wide spread of 
marginal forms of employment (temporary labour, work at 
home, part-time work, contracts and subcontracts and the like), 
as well as the formation of an underground economy, the 
so-called labour black market. 


See, for example: R. Hyman, Industrial Relations, The Macmillan Press 
Ltd., London, 1975, p. 130; W. Daubler, Das Arbeitsrecht, Rowohlt, Hamburg, 
1983, p. 18; A. Hopkins, N. Parnell, “Why Coal Mine Safety Regulations in 
Australia Are Not Enforced”, International Journal of the Sociology of 
Law, Vol. 12, 1984, No. 2, pp. 179-193. 
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Temporary, home and part-time workers do not conclude 
with the employers a traditional labour contract for an unlimited 
period of time and are deprived of the full set of labour rights 
deriving from such a contract. The protective provisions of la- 
bour legislation (laws, collective agreements) apply only par- 
tially to all these categories of workers, and in a number of cases 
they remain without legal protection at all. 

One of the many means the employers use to get round labour 
legislation and collective agreements is contracts and subcon- 
tracts. The employers hand over part of their usual production 
work to small subcontractors. Often a fictitious company, spe- 
cially created by the enterprise placing the order, acts as the 
subcontractor. When granting contracts for specific jobs, the 
employers transfer to the subcontractors a large part of the 
expenses on labour power, particularly social insurance pay- 
ments. Small businessmen, acting as subcontractors, set 
unfavourable working conditions for the workers, and ignore 
the labour legislation and collective agreements, which often 
do not apply at all to the workers in small enterprises. A substan- 
tial number of workers fall victim to such contracts. 

In some countries, false workers’ cooperatives have become 
widespread. Employers avoid officially documenting labour 
relations with those they hire and, through agents, set up ficti- 
tious cooperatives out of groups of workers and conclude con- 
tractual agreements with them. Since the members of the 
“cooperatives” are not officially wage workers, labour law does 
not apply to them. The employers are not loathe, either, to use 
the form of contract under which an individual worker (team 
leader) acts, on their orders, as the subcontractor. This is a par- 
ticularly widespread form in construction work. Building firms 
conclude contracts with individual workers for the fulfitment of 
specific jobs. All the equipment is provided by the firm, which 
makes it obvious that this sort of ‘‘contract” is fictitious, since, 
as a formal feature of contractual agreements secured in the 
legislation, contractual work must be carried out with tools 
belonging to the subcontractor and at his risk. In Britain, 
a substantial part of the building work is handed over to con- 
tractors and subcontractors, who use non-organised workers 
as labour force (lump labour). 

A new phenomenon on the capitalist labour market is the 
growth of non-formal underground employment, the labour 
black market. In all the industrially developed capitalist coun- 
tries, in recent years a dense network has appeared of small 
and very small semi-artisan type enterprises and customer 
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service and building firms, the owners of which do not register 
their businesses with the taxation or other government offices 
and hire labour power from among the deprived, defenceless 
strata of the working people who suffer from discrimination: 
immigrants (often illegal), representatives of ethnic minor- 
ities, young people entering the labour market for the first time 
without training in any trade or prospects of finding a job, 
the unemployed who have despaired of finding work and 
children working in violation of the laws on the minimum 
working age. All these workers are prepared to accept any 
hiring conditions just to get work. They often work on a tempo- 
rary basis or part-time. Such enterprises are often subcon- 
tractors of big monopoly firms and, in turn, hand over part of 
the work to subcontractors, including non-registered home 
workers, This practice is particularly widespread in Italy, 
France and Spain. 

In the labour black market, employers hire workers without 
labour agreements specified by the legislation and set the 
wages and working conditions at their own discretion. In 
this sphere, the labour legislation and collective agreements 
with everything positive that they give the workers simply do 
not exist. 

The spread of temporary labour, home and part-time work, 
and the growth of the labour black market have led to the for- 
mation in the capitalist countries of extensive new “rightless 
zones” embracing millions of working people. In the developed 
capitalist countries, according to available estimates, the under- 
ground economy alone, in its various forms, embraces at least 
16 million people, or about 10 per cent of the able-bodied 
population. ' 

It may be concluded that, to counteract the more rigid 
standards of the working conditions in legislation and the rise 
in formal legal guarantees, the bourgeoisie has resorted to 
large scale manoeuvring, using the new situation on the labour 
market for the full or partial exclusion of millions of working 
people from the sphere of labour legislation and collective 
agreements, 

The newconservative turn in the policy pursued by the ruling 
circles of many capitalist countries has led to the governments 
of these countries being less and less inclined to interfere in the 


' See: R. De Grazia, Le travail clandestin, Bureau International du Travail, 
Geneva, 1983, p. 14. 
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free play of market forces or adjust the operation of the law of 
demand and supply. This plays into the hands only of the 
employers and exerts a sharply negative effect on the possibi- 
lities for realising in practice the protective provisions of 
labour legislation and collective agreements. The implementa- 
tion of the progressive provisions of bourgeois labour law 
depends to the greatest degree on how organised the labour 
movement is and how much pressure it exerts on the balance 
of class forces both nationally and in an industry, enterprise 
or workshop. 








Chapter II 


THE FUNCTIONS AND SOCIAL PURPOSE OF BOURGEOIS 
LABOUR LAW 


The social purpose of the capitalist legal regulation of labour 
consists in ensuring the optimal conditions for the bourgeoisie 
to exploit labour power by legally formalising the social organ- 
isation of labour in the interests of the capitalist class. The 
chief operating functions of the bourgeois legal regulation of 
labour derive from its social purpose. (By the operating func- 
tions of bourgeois labour law we mean the main lines in its 
impact on social relations, characterising the social purpose of 
this branch of law.) In our opinion, these functions are: 

—to weaken the workers’ movement and the organised 
struggle of the proletariat; 

—to further the maintenance of ‘class peace”; 

—to consolidate the conditions and methods of exploitation 
of labour power; 

—to limit the arbitrary power of the capitalist employers in 
the sphere of labour relations, and protect the workers from 
excessive exploitation. 

Since the class essence of the legal regulation of labour 
remains the same at all stages in the development of capitalism, 
these functions are characteristic of modern bourgeois labour 
law too. What is new is that, today, these functions are realised 
in broader, more diverse and previously unknown forms corre- 
sponding to the new tasks of the legal regulation of labour under 
state-monopoly capitalism. 

The ruling circles of the capitalist countries are striving 
increasingly to use labour law in order to achieve two closely 
interrelated global goals, that are of major significance for 
ensuring the social stability of the bourgeois system and the 
very survival of capitalism: integration of the proletariat and 
its organisations into the system of state-monopoly capitalism 
and institutionalisation of labour conflicts.-It is important to 
note, moreover, that in order to attain these goals, use is made 
both of openly anti-labour repressive legislation and of acts 
representing enforced concessions to the proletariat. The 
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bourgeoisie does everything it can to distort the meaning of 
these acts and turn them to neutralising the struggle of the 
trades unions and other organisations of the proletariat against 
the capitalist system, to depriving them of their class indepen- 
dence and freedom of action, and to making labour conflicts 
harmless for capitalism. 

The rules of labour law are used increasingly actively by 
the monopolies for splitting the workers, setting some groups of 
them against others, in particular permanent staff making up 
the core of the personnel of the enterprise, and the multiple 
categories of those with no stable relations with the enterprise 
and lacking standard employment contracts (marginal labour). 

A second major new aspect characteristic of the state monop- 
oly regulation of labour is the inclusion among its chief goals 
of rationalisation of production, and modernisation of the 
means for exploiting the working class. Under the conditions 
of the competition between the two systems, the implementa- 
tion of this rationalisation, an increase in labour productivity 
and in the rate of development of production and its efficiency 
are of vital importance for capitalism. Besides, they provide 
the monopolies with the necessary profits for social manoeuvr- 
ing and buying off part of the working class. 

The new role of labour law under the conditions of state- 
monopoly capitalism is also manifested in the fact that some 
of its provisions and institutions directly or indirectly influ- 
ence capitalist reproduction. This indicates an expansion of the 
social action of labour law, which exerts an additional influence 
on economic development as a whole (on the macroeconomy). 
Finally, the successes scored by the working class in the capi- 
talist countries in the struggle for social and economic rights, 
the increase in the role of the proletariat in society, the deve- 
lopment of the productive forces during the scientific and 
technological revolution, and the expansion of the various 
forms of state regulation have increased the significance of 
labour law as an instrument for protecting the workers against 
the excesses of capitalist exploitation and improving their 
position in the sphere of employment and industrial rela- 
tions. 

These changes in the manifestation and realisation of the 
social purpose of labour law are connected, to a considerable 
extent, with the change in the role and functions of the bour- 
geois state under the conditions of state-monopoly capitalism. 
It is the increase in state intervention in production, the eco- 
nomy and social relations, and the expansion of the forms and 
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methods of intervention that presuppose many new specifics of 
modern bourgeois law, including labour law. 

In Soviet juridical literature the chief functions of the 
modern imperialist state are usually qualified as follows: 1) the 
political function (political protection of the system); 2) the 
economic function; 3) the social function; and 4) the ideologi- 
cal function. 

Labour law is a vital instrument for the imperialist state in 
fulfilling the social function. 

The appearance and development of the social function 
engendered certain new forms and methods of state regulation 
of the life of society. Among other things, the realisation of 
this function led to an enormous increase in the labour legisla- 
tion, to an envigoration of the administrative role of the state 
in the sphere of labour and labour relations, and to a certain 
restructuring of the state apparatus and the judicial system. 

At the present time, the bourgeois state not only regulates 
many aspects of labour relations with the help of laws and 
various statutes, but also intervenes actively in the collective 
bargaining process, sometimes determining directly or indirectly 
the terms that were previously set in their entirety by means of 
negotiations between the sides in the confrontation between 
their autonomous wills. 

One of the manifestations of the greater social activity of 
the imperialist state is the increase in the numbers and role 
of state bodies regulating the sphere of labour and labour rela- 
tions. These include, above all, ministries of labour and rela- 
ted departments now part of the government apparatus in all 
capitalist countries. These ministries, in a number of cases 
having local bodies, control and regulate quite a broad range of 
issues, such as mediation in hiring, industrial disputes, labour 
protection and vocational training. Other specialised state bodies 
are also set up for solving particular issues in the labour 
sphere. Particular note should be made of the important role 
played by these government bodies in maintaining “‘class 
peace”, spreading the ideology of “social partnership” and 
introducing new methods of exploiting the working people. 

In many capitalist countries so-called bodies of functional 
representation, including representatives of employers’ organ- 
isations and trades unions in addition to officials, have become 
quite widespread. These are either standing advisory govern- 
ment bodies on labour issues, or temporary committees (coun- 
cils) for consultations during the elaboration of specific 
measures in social policy. 
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Finally, in many capitalist countries there are special courts 
and administrative and arbitration bodies for resolving labour 
conflicts. 

In this study, attention is mainly focused on how changes 
in the mechanism of the social operation and functions of labour 
law under state-monopoly capitalism have been reflected speci- 
fically in the development of its chief institutions and rules, 
and on the inflpence exerted by these changes on the position 
of the working class, the social situation, the course of the class 
struggle and the development of the revolutionary process. 


1. Labour Law as an Instrument for Integrating Organised 
Labour and Individual Workers into State-Monopoly 
Capitalism 


The Drive to Tame the Unions 


As a result of many years of persistent struggle, the working 
class in the developed capitalist countries not only won the 
actual right to set up trades unions, but also secured this right 
in one form or another in the legislation and even in constitu- 
tions. Since, in most cases, monopoly capital is no longer in a 
position to eliminate this right completely or openly limit it 
substantially, it has gone over to applying more flexible, diverse 
and refined tactics in relation to the trades unions. 

This consists in not only rendering the unions harmless, 
disciplining them and establishing control over them, thereby 
making them harmless for the capitalist system, but also in 
subordinating their activities as much as possible to the tasks 
of consolidating the capitalist system, turning the unions into 
a “factor of law and order”, into willing or unwilling assistants 
or even participants in state-monopoly policy. 

In practice, this is carried out, on the one hand, with the 
help of various restrictive measures, direct confrontation with 
the trade union movement, attempts to “put the unions in their 
place”, and on the other, by granting the unions individual 
privileges, rights and powers that are intended by the ruling 
circles to develop in them a sense of responsibility for the wel- 
fare of the bourgeois system, to encourage them to accept 
“rules of the game” beneficial to monopoly capital, to include 
the trades unions in the process of state management on condi- 
tions meeting the interests of the monopolies. 

The restrictive measures applied to the trades unions and the 
assault on their rights do not bring into question the actual 
policy of integrating them into the system of state-monopoly 
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capitalism,do not exclude the striving to strengthen the relations 
of “social partnership” with the right-wing union leaders and 
turn the unions into organisations serving the interests of the 
system. 

In order to achieve all these goals, the monopoly upper 
crust, with the help of state power, resorts to corresponding 
legal regulation of trade union activities. State supervision and 
control is exercised (overtly and covertly) over trades unions 
and this creates opportunities for the authorities to interfere 
in the internal affairs of the organisations. Such interference 
undermines the fighting spirit of the movement, weakens its po- 
sitions among the working class, allows reactionary circles to 
deal blows against the progressive forces within the unions. The 
bourgeois state also strives to hamper the growth of the union 
membership and deprive these organisations of strength. 

They strive to undermine the trade union movement from 
within, too, by flirting with trades unions, making concessions to 
them, involving reformist union leaders more actively in elabo- 
rating and implementing state policy. “Social functions” 
imposed on the trades unions are of the kind that tie their hands, 
limit their initiative in the struggle against the monopolies, 
weaken their fighting spirit, undermine their independence and 
objectively direct their activities into strengthening the exploit- 
ing system. 

These two lines in the policy of state-monopoly capitalism 
intertwine with each other and are reflected in the development 
of labour law in all capitalist countries. Depending on the 
economic and political development of the given country, 
however, the balance of class forces within it, the maturity of 
its labour movement and the role played within it by progressive 
elements, certain national specifics and differing combinations 
of the two lines of state-monopoly regulation are observed in 
the legal regulation of the position and activities of the trades 
unions. 

In the post-World War II period, the first line was manifest- 
ed most in the USA straight after the war and since the Reagan 
Administration came to power, and in Britain (during the 
periods when the Conservatives have been in power: 1971-74 
and at the present time, under Margaret Thatcher, whose 
government has adopted a course of open confrontation with 
the trades unions). In a number of other countries monopoly 
capital has laid particular hopes on “placating” the unions and 
drawing them over onto its own side. 

Let us consider the example of how, in the chief capitalist 
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countries, the policy of state-monopoly capitalism in relation 
to the trades unions is realised in legal acts. 

The main way in which state supervision is exercised over 
the trades unions is their registration, which is carried out in 
one form or another in the vast majority of capitalist countries. 
The difference consists in how mandatory this registration is, 
in the registration procedure, the way in which the unions have 
to account to the state body, the privileges enjoyed by a regis- 
tered trade union, and the sanctions applied in the event of a 
refusal to register. At best, a trade union that does not submit to 
the established procedure is denied the status of “independent 
trade union”, the right to act as a legal person and enjoys no 
tax privileges. In the majority of cases, trades unions are, natu- 
rally, forced, whether they want to or not, to go through the 
registration procedure and come to terms with the fact that it 
allows the state to intervene in their internal affairs. Moreover, 
the registered trade union is always under the threat of having 
its registration cancelled for “bad behaviour”; in other words, 
it can be blackmailed by the authorities. 

Thus, according to US legislation, violation of the rules 
concerning registration and trade union accountability entails 
a fine and imprisonment. Under the Landrum-Griffin Act, the 
Secretary of Labour is empowered to carry out a comprehen- 
sive investigation of the activities of a union, to undertake any 
investigatory actions (interviewing witnesses, examining docu- 
ments, and the like) and to initiate legal proceedings against 
union leaders. The Secretary of Labour becomes a sort of 
supervisor over the trade union movement. The adoption of 
certain measures against the trade union is completely at his 
discretion. This allows the authorities to deal with trades unions 
that they find undesirable, making them victims of persecution 
and trivial fault-finding. 

Government regulation and supervision in the USA also ap- 
plies to such spheres of trade union activities as should be 
determined entirely by the members on the basis of their char- 
ters. Thus, the legislation sets rules concerning the election of 
union leaders. 

In Britain, the Conservative government managed, from 
1980 to 1982, to get laws passed establishing a mandatory 
procedure for trade union elections. Elections of trade union 
leaders are permitted, with some exceptions, only by post, under 
the supervision of “impartial observers’. This imposes on the 
trades unions a single election procedure for executive bodies 
at the local and the national level. The courts are empowered 
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to force trades unions to introduce changes into their charters. 

One of the ways of weakening the trade union movement on 
the hypocritical pretext of ‘‘concern” for the rights of the union 
members is the granting to the latter of the right to initiate court 
proceedings against their organisation. Moreover, in a number 
of cases the legislation sets such a procedure for the considera- 
tion of disciplinary violations by the members of the trade union 
that the organisation is not permitted to exclude from its ranks 
or even prohibit from attending meetings an obvious informant 
to the owner until a protracted examination of the case has 
been carried out. Relying on this legislation, the employers 
are able to make use of agents provocateurs, false witnesses 
and individual irresponsible workers among the union mem- 
bership to undermine the organisations from within, to exhaust 
their financial resources by fabricating court cases, and provok- 
ing discord in their ranks. 

The British Trade Union Act of 1984 is directed against 
the politicisation of the unions, their participation in the poli- 
tical struggle for the working people’s demands. This law 
changed the procedure for the formation and spending of poli- 
tical funds set up by many British trades unions for the purpose 
of rendering material aid to the Labour Party and other left- 
wing public organisations, standing up for the workers’ inte- 
rests. It also set strict, narrow bounds for the political activities 
of the unions. It was established that any political activity by 
a union (this being given a very broad interpretation) can be 
financed exclusively from a special political fund which must 
be controlled by a government official. The trade union is 
obliged, once every 10 years, to hold a vote on the desirability 
of maintaining the political fund, and every union member 
must individually declare, in writing, his wish to make contri- 
butions to this fund. It is prohibited automatically to subtract 
political contributions out of wages. The basic idea of these 
innovations is to reduce the trade union financial contributions 
into the funds of the Labour Party, of which the majority of the 
British trades unions are collective members, and to separate 
the Labour Party from the trade union movement. 

Monopoly capital particularly fears the growing influence 
of communist parties in the trades unions. In the period of the 
Cold War, on the wave of anticommunist hysteria, reactionary 
circles in a number of capitalist countries achieved the adop- 
tion of legislation prohibiting Communists, the most consistent 
fighters for the interests of the working class, from participating 
in trade union work. Such a clause was included, for example, 


63 





in the American Landrum-Griffin Act (Article 504), banning 
the members of communist parties from holding any posts in 
unions. Violation of this clause entailed a fine and imprison- 
ment. As a result of a persistent struggle by the Communist 
Party and other democratic forces, in 1966 the US Supreme 
Court declared Article 504 of the Landrum-Griffin Act uncon- 
stitutional. 

One of the ways of weakening the trades unions consists in 
measures hindering an increase in their membership. In the 
majority of capitalist countries, rules are in force that are di- 
rected against closed shop terms in collective agreements. 

In recent decades, the ruling circles of a number of capital- 
ist countries have made attempts to expand the arsenal of 
anti-trade union legal measures. Thus, in the USA, after the 
Supreme Court decisions of the 1960s, the unions faced the 
threat of substantially broader application of anti-trust legisla- 
tion against them. The anti-trust laws (the Sherman Act of 
1890, and the Clayton Act of 1914), officially passed to stop 
abuses by big business and ensure freedom of trade and compe- 
tition, were applied for many years against labour organisations: 
the courts considered the normal activities of labour unions 
as illegal interference in inter-state trade. In the early 40s, 
judicial practice in the application of anti-trust laws became 
more favourable towards the unions. In the mid-60s, however, 
the position taken by the judiciary changed. The US Supreme 
Court ruling on the case UMW v. Pennington (1965) once 
more opened up the way for using the anti-trust legislation 
against the trades unions. Relying on this decision, the courts 
can now, for example, assess the struggle of a trade union for 
collective agreement to cover the entire industry as a violation 
of the anti-trust laws, undermining freedom of competition and 
monopolisation of the labour market.' 

In the early 70s, a very dangerous precedent was set for the 
trades unions in the USA when they were identified with gang- 
sters and prosecuted for extorting money.’ On the initiative 
of the Justice Department, several criminal cases were opened 
against the trades unions on the basis of the 1946 Hobbs Act. 
This law is officially directed against racket. It provides for 
a fine of up to 10,000 dollars and imprisonment of up to 20 
years for attempts at extortion by means of violence or threats. 


' See: B. Zepke, Labor Law, Littlefield, Adams and Co., Totowa, New Jer- 
sey, 1977, pp. 28-29. 

~ See: J. W. Robinson, R. W. Walker, Labor Economics and Labor Rela- 
tions, The Ronald Press Company, New York, 1973, p. 274. 
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In one case, a trade union was accused of organising a 
struggle to conclude a collective agreement, which was assessed 
as extortion, designed to obtain “‘unearned’”’ and “excessive” 
benefits for the union members. The application of the Hobbs 
Act led to the conviction of trade union officials though all they 
had done was to guide the workers’ struggle for higher wages. 
In its decision, the court described this as extortion. 

In the 1980s, further reactionary shifts have been observed 
in US judicial practice on labour issues, especially in the position 
taken by the US Supreme Court. These decisions are more and 
more frequently based on an interpretation and application of 
labour legislation in an anti-trade union spirit. In a number 
of its decisions adopted in 1984, the Supreme Court gave an 
interpretation of Chapter XI of the 1982 Bankruptcy Act that 
benefited the employers. The Act defines the procedure for the 
payment of the debts of companies declared bankrupt. On the 
basis of the interpretation, such employers are released from 
the obligations under collective agreements while the enterprise 
is being reorganised if the judge finds that the terms of the 
agreement in question are too burdensome for the company. 
Thus, on February 22, 1984, the US Supreme Court ruled 
on the case of the Bildisco and Bildisco building firm, that 
a company declaring bankruptcy is entitled immediately, before 
the court hearing on its bankruptcy case, to terminate the 
collective agreement. This has serious consequences for the 
workers: a cut in wages and fringe benefits, redundancies, 
and the like. The employer is not obliged to prove that the fulfil- 
ment of the collective agreement obligations would jeopardise 
the survival of the firm. The final decision on the collective 
agreement is taken by the bankruptcy court, which is governed 
by the specific circumstances of the case, i.e., acts at its own 
discretion. 

These and similar US Supreme Court rulings have provided 
the employers with a convenient instrument for blackmail to 
force the trades unions, to make concessions over wages and 
working conditions. In practice, it happens quite often that the 
employers declare bankruptcy fictitiously, reject their obliga- 
tions under collective agreement, halt production for a short 
while and then soon revive their business, but this time without 
a collective agreement, of which they thus so conveniently rid 
themselves. Such practices on the part of employers have now 
received the blessing of the US Supreme Court. In the words 
of George Morris, a well-known American expert on the trade 
union movement, this constitutes potentially the most serious 
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blow to the trades unions since the adoption of the anti-labour 
Taft-Hartley Act in 1947. 

In June 1984, the US Congress approved an amendment to 
the Bankruptcy Act. According to this amendment, the bank- 
ruptcy court is empowered, on application from the business- 
man declaring bankruptcy and after a corresponding examina- 
tion, to annul an existing collective agreement. If, moreover, 
the court does not come to a decision in 30 days, the employer 
has the right to terminate the collective agreement at his own 
discretion. As can be seen, the Congress made only partial 
corrections in favour of the workers in the rules concerning 
enterprise bankruptcy. The new rules do nothing to prevent 
firms declaring fictitious bankruptcy or to hamper other abuses 
by employers in this sphere. 

The anti-trust laws, the laws against racketeering, and the 
statutes concerning bankruptcy of enterprises, all supplement the 
arsenal of legislation that can be used against the trades unions 
and increase the room to manoeuvre enjoyed by the judiciary 
and administrative bodies. The latter obtain an opportunity to 
use various judicial means against the labour organisations, 
depending on the circumstances. 

The anti-trade union legislation in the capitalist countries 
is, in many cases, combined with the use of brute force, of 
factory police, hired bands, blacklisting and with the persecution 
of trade union activists. The newspapers are full of such inci- 
dents. The company owners often simply ignore the provisions 
of the laws declaring trade union liberties, and use intimida- 
tion and blackmail to prevent the workers from organising. 

The above patterns in the legal regulation of the status of 
the trades unions refiect the openly anti-labour trend in the 
development of bourgeois labour law. Alongside this trend, 
however, the monopoly bourgeoisie is demonstrating an inclina- 
tion, to one degree or another, to make concessions to the pro- 
letariat, agree to partial reforms and, with their help, “‘tame”’ 
the trades unions. This applies, for example, to France and Italy, 
where, at the turn of the 60s and 70s, trades unions attained 
a substantial expansion of their rights. In these countries, over 
many years, the trade union had been considered exctusively as 
representing a certain craft, and the legislation did not recog- 
nise its presence at the work place. The labour movement in 
France and Italy worked persistently for the adoption of laws 
to legalise the trade union in the enterprise, and guarantee its 
freedom of activity in production. This was one of the slogans 
of the struggle in France during the May and June events in 
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1968 and in the mass strikes in Italy in 1969 and 1970. A major 
result of this struggle was the adoption of the French law of 
December 27, 1968 and the Italian law of May 20, 1970. 

These laws, which are quite similar in content, recognise the 
freedom of trade union activity within the enterprise. The 
Italian law of 1970 prohibits discrimination against the members 
of a trade union, yellow-dog contract (the employee pledging 
to stay away from the union while working at a given enterpri- 
se), and the creation of company trades unions. The trades 
unions were granted a number of rights in fulfilling their 
functions—to post announcements on trade union matters, to 
distribute propaganda material, recruit new members, collect 
membership dues, and hold trade union meetings (in France— 
outside working time, but in Italy—partly in working time, too), 
and the like. In enterprises with over two hundred workers, the 
trade union must be provided with separate premises. Trade 
union workers were allowed a certain amount of paid time for 
carrying out their public duties and measures were introduced 
to protect them against dismissal and unjustified transfer. The 
laws passed in France in 1982 on the initiative of the left-wing 
majority government extended the rights of the trades unions in 
the enterprise. Thus, the amount of paid time granted to union 
officials for fulfilling their functions was increased, guarantees 
against the arbitrary dismissal of these delegates were expanded, 
the possibility was envisaged of creating union locals, in small 
enterprises, and unions were granted the right to collect mem- 
bership dues during working time. Of major importance was the 
expansion of union rights in supervising the observance of 
collective agreements by the employers. 

A general assessment of these laws should note that they 
constituted a major gain by the working class. The labour 
movement in France and Italy, in which communist parties 
and left-wing unions hold strong positions, managed to prevent 
rules and provisions being included in these laws that could 
obviously have been used to strengthen “social partnership” 
or to tie the union to a capitalist enterprise. Neither do these 
laws counterpose the trades unions to other representative bodies 
of enterprise employees. In many respects they have the same 
rights. In this, the trade union legislation in France and Italy 
is superior to that in the FRG, which deliberately counterposes 
works councils to trades unions. The latter are essentially dep- 
rived of any legal status at the work place or the opportunity 
to engage in any vigorous activities there. The functions of 
representing the interests of the workers in the enterprise are 
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entrusted in the FRG to works councils, one of their main tasks 
being to maintain “class peace’’. 

It should be noted that monopoly circles in France and Italy 
are doing their best to emasculate and cancel out the progres- 
sive content of the above laws, and are doing everything pos- 
sible to prevent their application in practice. At the same time, 
monopoly capital is striving to make use of this legislation in 
order to urge the trades unions to serve the state-monopoly 
system and, in a number of instances, to inflict direct harm on 
the trades unions and the organised labour movement. 

A special place among the laws passed in France in 1982 
belongs to the Law of August 4, on the rights of workers to express 
their opinions (replaced by the Law of January 3, 1986, which 
did not contain any fundamental changes). 

This Law envisages the creation in enterprises of small homo- 
geneous groups of workers, linked by common production tasks 
and interests, to discuss problems of management, working con- 
ditions, and improvement of the quality of output and the 
overall performance of the enterprise. During these discussions, 
the workers are granted the right to criticise the administration 
and make constructive suggestions on the issues at hand. 

The law of August 4, 1982 was described by its authors as 
a major step in developing freedom and openness in production, 
a means for improving industrial democracy. 

In fact, however, the bosses strive to make maximum use of 
this law to undermine the trade union organisations and other 
representative labour bodies in enterprises, to weaken their 
links with the masses, to involve personnel in labour rationa- 
lisation measures (not by chance are the “opinion groups” 
associated with the Japanese ‘‘quality circles’), to strengthen 
the power of the employers, and to sell to the workers the idea 
of ‘‘social partnership”, espousing the theory and practice of 
“human relations in industry” (upward information flows, 
workers’ rationalisation proposals, etc.) 

The possibility of this law being applied against the orga- 
nised labour movement has been widely discussed in trade union 
circles.' “Many trade union activists express concern that the 
management of enterprises will use the right to express opinions 
to undermine the significance of the representative bodies of 
the personnel.” 


' See: D. Linhart, “Le droit d’expression des travailleurs. Un point de vue 
syndicale (CGT)”, Revue francaise des affaires sociales, 1985, No. 2, pp. 87-103. 

* J.-R. Bonafé Schmitt, “L’expression des salaries et l’action syndicale”, 
Droit sociale, 1986, No. 2, p. 115. 
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The achievement of the strategic goal of integrating the 
organisations of the working class into the system of state-mo- 
nopoly capitalism is also served by the involvement of trade 
unions in the work of consultative government bodies dealing 
with social and economic problems. Such bodies exist in the 
USA (the Labour-Management Consultative Group), Britain 
(the National Economic Development Council), France (the 
Conseil économique et social), Italy (Consiglio nazionale 
dell’economia e del lavoro) and many other countries. 

These bodies of so-called functional representation, set up 
by the state authorities, have a legal standing defined in laws 
and administrative acts that establish their powers, composition 
and structure, as a rule on a trilateral basis (government offi- 
cials and representatives of employers’ organisations and trade 
unions). 

The delegates of the working people find themselves in the 
minority against the combined front of officials, representatives 
of the employers and various experts. Besides, in all cases, the 
bodies of functional representation have purely advisory po- 
wers. They cannot exert any serious impact on government 
decision-making. The work of these bodies is based on 
bureaucratic principles and usually takes place behind closed 
doors. Considering that, in practice, their activities are run by 
state officials and that the representatives of the working people 
are mostly put forward by reformist trades unions, these bodies 
usually make decisions to the liking of the ruling circles. 

At the same time, the unions’ participation in functional 
representation bodies creates the impression of a democratic 
procedure in decision-making and the implementation of 
measures affecting the interests of the working masses. It is 
used to provide the bodies of the bourgeois state and monopo- 
lies with contacts with the trades unions, to establish coopera- 
tion between the latter and employers’ organisations under the 
auspices of the state, to draw the trades unions into the manage- 
ment mechanism of state-monopoly capitalism, and to turn 
them into participants in the elaboration and implementation of 
an economic and social policy in the interests of the monopo- 
lies. 

This is particularly evident in the FRG, where within func- 
tional representation, according to the law of June 8, 1967, a 
working committee was set up under the Ministry of the Eco- 
nomy. It was composed of representatives of trades unions, 
employers’ organisations and state officials with the purpose of 
voicing opinions on the government’s measures in the economy 
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(the committee for ‘‘concerted action”, the so-called 
Konzertierte Action). In practice, the activities of this com- 
mittee, which functioned actively until the end of the 70s, came 
down largely to discussing the government’s guidelines concern- 
ing wages. Approval of these guidelines, setting ceilings on wage 
rises, by a body that included trades unions, weakened the 
positions of the working people in collective bargaining, and 
tied the hands of the unions in their struggle against the employ- 
ers. Essentially, the unions thus expressed their agreement with 
state-monopoly methods for regulating the economy in the 
interests of capitalist accumulation and an increase in the mo- 
nopolies’ profits. This undermined their independence and fet- 
tered their activities in the class struggle. 

Aware of the negative aspects of functional representation, 
the trades unions that take consistent class positions either 
refuse to participate in it at all or send their representatives for 
the purpose of developing a broad struggle for the interests of 
the working people and limiting the omnipotence of monopoly 
capital. 


Attempts to Integrate Employee Representation Bodies 


In a number of capitalist countries, not only trades unions 
but also employee representation bodies in enterprises are 
subject to legal regulation. 

These bodies, created as a result of the proletariat’s long 
and persistent struggle for worker control over production, 
have received recognition in the laws and collective agreements 
in many capitalist countries.’ After World War II, the working 
people’s right to participate in managing production was se- 
cured in several bourgeois constitutions. 

Compelled to agree to the legal recognition of the employ- 
ees’ representation, and grant it certain rights, the bourgeoisie 
applies the same integrationalist tactics as in relation to the tra- 
des unions. It strives, at any cost, to prevent it from turning into 
a genuine instrument of worker control, into a weapon in the 
class struggle, and to guide its activities into assisting the mana- 
gement in increasing output, fostering the workers’ production 
motivation, raising the efficiency of capitalist production and 
strengthening “‘class peace and co-operation”. 

These aims are either directly secured in legal acts or, more 


' In the Anglo-Saxon countries, worker representation in enterprises is 
carried out exclusively by the trades unions through elected shop-stewards. 
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frequently, derive from the rights granted to the worker rep- 
resentation bodies. It is considered that, in exercising the rights 
granted to them these bodies must concern themselves with the 
performance of the enterprise and in no way harm it. The 
bourgeoisie often makes use of worker representation to counter 
the trades unions, especially, of course, the militant ones, as a 
pretext for keeping the unions out of the enterprise. 

The specific legal forms and effectiveness of the state mono- 
poly policy towards worker representation differ from country 
to country. They are most successful in the FRG. In France, 
this policy has met with firm resistance on the part of the working 
class and the more influential trade union organisations, and 
this seriously complicates its implementation. Finally, in Italy, it 
has been obviously unsuccessful in recent years. 

In the FRG, in spite of the unions’ resistance and protest 
strikes, a law was passed in 1952 on the organisation of the 
enterprise (Betriebverfassungsgesetz). The democratic public 
rightly appraised it as a reactionary act, geared against the 
workers’ union rights and pursuing the long-term goal of 
turning the works councils (Betriebstrat), worker representa- 
tion bodies, into an instrument for “social partnership”, a body 
for strengthening ‘“‘class peace” and developing co-operation 
between labour and capital. This law remained in force for two 
decades and fully justified itself from the point of view of mono- 
poly capital. In 1972, a new law on the organisation of the 
enterprise was passed (the Law of January 15, 1972), but the 
main provisions of the 1952 Law were included in it without any 
fundamental changes being made. 

The ruling circles of the FRG endowed the works councils 
with relatively wide powers on social and personnel issues 
(hiring and firing, moving workers around, the work schedules, 
the procedure for holidays, and the like). Decisions on these 
issues require the consent of the works council. If consent is 
refused, a mediating commission under a neutral chairman and 
with representatives of both sides on it is brought in and, when 
necessary, the final decision is made by a court of law. 

In relation, however, to the economic, financial and also 
technological aspects of the enterprise’s operations, which exert 
a substantial impact on the workers’ situation, the works council 
has the right only to demand information. Here it fulfils only 
advisory, consultative functions, and the employer is at liberty 
to ignore the works council’s opinion on such issues. 

The law repeatedly emphasises the need to maintain com- 
mercial secrecy. To publicise such secrets is for the member 
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of the works council to risk imprisonment of up to 2 years. 

The rights secured in the law are granted to the works coun- 
cils on the mandatory condition that they do everything possible 
to strengthen ‘‘class peace” and co-operate actively with the 
management in raising labour productivity. The works council 
is prohibited from pursuing political activities in the enterprise. 
The employer and the works council “must show mutual trust” 
(§ 2) and avoid any actions that might hamper operations. 
Thus, the works council does not have the right to organise 
strikes. 

The Law (§ 23) allows the employer to apply, through the 
labour court, to have members of the works council who are 
not to their liking excluded from it and even to have the coun- 
cil dissolved. Taking advantage of this rule, the employers of- 
ten manage to get members of the council dismissed if they call 
on the workers to take decisive actions against the employers 
and struggle for the workers’ social and economic rights. It 
should be added that the law orients the works councils on 
solving questions secretly by making sessions of the council 
themselves secret (§ 30). 

It is indicative that this law almost totally ignores the pre- 
sence of trades unions in the enterprises. Only in certain indivi- 
dual instances are union representatives permitted to attend, 
with a consultative voice, sessions of the works council. Union 
officials are permitted in enterprises only with the manage- 
ment’s consent and providing this ‘‘does not hamper the produc- 
tion process” or create a threat of ‘‘commercial secrets leak’’. 
Union workers enjoy no genuine legal protection in fulfilling 
their functions, 

One distinction of the West German legislation on works 
councils, even more evident in the 1972 Law than in that of 
1952, is the striving to counterpose shopfloor workers to 
office workers, to play on the differences in group interests. To 
these ends, differentiated rules are often set for the two groups 
and sometimes for top executives. The same purpose is served 
by the bill introduced by right-wing parties in 1985 and entitled 
“On Strengthening the Rights of Minorities in Enterprises and 
Establishments’”’. 

Although the ruling circles of the FRG have had some suc- 
cess in introducing legal rules and provisions on “social part- 
nership” at enterprises, the practice of class struggle makes its 
own adjustments to the situation. Progressive-minded people, 
including Communists, are often elected to works councils and 
there, in spite of the legislative hurdles, they actively defend the 
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interests of the worker community, using even some of the 
clauses of the law on the organisation of the enterprise to this 
end. In some cases the works councils themselves organise 
strikes. The result is that many employers have a cautious 
attitude towards them. In their opinion, the creation of works 
councils might eventually lead to the workers exercising their 
rights under the law and, at the same time, preventing the 
councils from becoming instruments of “social partnership” 
and using them for developing the class struggle. This is 
obviously what is behind the resistance put up by a considerable 
proportion of employers, especially owners of small and 
medium-size enterprises, to the creation of works councils. Only 
65.6 per cent of the workers to whom the 1982 Law applies work 
in enterprises where works councils actually function.' 

In France, the legislation on elective representation in enter- 
prises (personnel delegates and enterprise committees) was 
adopted in 1945-46, during a powerful democratic upsurge 
and growing influence of progressive forces straight after 
World War II. 

This legislation established that delegates (elected in enter- 
prises with over 10 workers) represent the workers, making 
collective and individual complaints to the employer on their 
behalf, supervising the observance of labour legislation and 
collective agreements, control of safety and sanitation at work, 
and maintaining contact in this connection with the labour 
inspectorate. The employer is obliged to provide the delegates 
with a separate room and an announcement board, and allow 
them the free run of the enterprise. The delegates have 15 paid 
hours a month for fulfilling their social work. A special proce- 
dure is established, somewhat limiting the power of the 
employers over firing them. 

Enterprise committees are set up where there are over 50 
workers. These are trilateral bodies, including representatives 
elected by the workers, the head manager, who is the chairman 
of the committee, and people appointed by the most representa- 
tive trades unions (with a consultative voice). The members of 
the enterprise committee from among the personnel enjoy 20 
paid hours a month for fulfilling their functions. They can be 
dismissed only with the committee’s consent. 

Enterprise committees manage or participate in the mana- 
gement of the social institutions existing in enterprises (social 
insurance funds, sports and cultural institutions, canteens, and 


' See: W. Daubler, Das Arbeitsrecht 1, Rowohlt, Hamburg, 1985, p. 347. 
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the like). In all other spheres, the committee’s functions are 
consultative. It only has the right to express its opinion, which 
the employer can then ignore if he so wishes. This also applies 
to all aspects of the organisation of labour and management 
of production. 

In 1982 laws were passed in France extending the rights of 
worker representation bodies in enterprises. Among other 
things, the enterprise committees obtained broader access to 
economic information. Economic commissions were envisaged 
under the committees of enterprises with a staff of over a 
thousand. The members of this commission are allowed 40 paid 
hours a year for carrying out their functions. The control 
exercised by enterprise committees over mass dismissals by 
employers and over disciplinary power is strengthened. The 
members of the enterprise committees have the right to extra 
leave in order to improve their economic education. 

The French legislation contains no provisions obliging these 
bodies to maintain ‘‘class peace” or promote a rise in labour 
productivity. This expands the possibilities for them to be used 
for the consistent defence of the rights and interests of the 
workers and the development of the class struggle. 

Progressive forces in France attach considerable significance 
to the bodies of worker representation in enterprises. They 
demand broader powers for them, strive to increase the effecti- 
veness of their work, to turn them into effective instruments 
for curbing the employers’ power and for exercising worker 
control in enterprises, and they fight any attempts to make use 
of these bodies to increase output and strengthen “class peace”’. 
This is why the bosses resist the creation of such bodies and do 
their best to hamper their activities. In many enterprises, in 
spite of the demands of the law, no such committees exist at 
all. For example, in the mid-70s, enterprise committees were 
actually functioning in no more than half the enterprises that, 
under the law, were obliged to have them.' 

In Italy, after World War II, interconfederal agreements 
(the last of these was on April 18, 1966) envisaged the election, 
in enterprises with over 40 workers, of internal commissions. 

Although the powers of the internal commissions were quite 
limited (they had no parity rights in the elaboration of internal 
regulations, were not allowed to participate in decisions con- 
cerning hiring, transfer or dismissal of workers, and so on), 


' See: Revue internationale de droit comparé, 1976, No. 4, p. 773. 
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they played a positive role in the development of the struggle 
against capitalist exploitation. 

The employers were openly hostile towards the internal 
commissions and raised obstacles to their activities. At the same 
time, they strove to turn them into bodies for strengthening 
“class peace” and raising output. 

The intensification of the class struggle in Italy in the late 
60s and early 70s, the wave of strikes throughout the country 
and the growing unity of the trade union movement, all changed 
the state of affairs in enterprises. Factory councils emerged 
spontaneously and gradually took over from the internal com- 
missions everywhere. The factory councils became representa- 
tive bodies of the employees and, at the same time, local units 
of the alliance of three trade union federations—the CISL, 
CGIL and UIL. 

The factory councils consist of delegates elected annually by 
workshops, teams and production divisions. Their legal status 
is, as a rule, currently regulated nowhere. Only in individual 
cases have the rights of factory councils been secured in special 
factory or industrial collective agreements. 

It is important to stress that, in their practical activities, the 
factory councils clearly act as organs of class struggle, indepen- 
dent of the employers, as an organ of worker control over 
production. In all their activities they counter the integration- 
alist policy of monopoly capital and the ideology and practice 
of “social partnership”. 


The Legal Regulation of So-Called Worker 
Participation in the Management of Firms 


At the present time, as a result of the concentration of pro- 
duction, a substantial part of the labour force in the developed 
capitalist countries is concentrated in production combines 
consisting of several enterprises. In some countries, such com- 
bines belonging to the biggest monopolies have become the 
basic economic unit in a number of sectors of the economy. 

The working class resolutely demands, therefore, the spread 
of democratic control to a higher level of economic manage- 
ment than the enterprise, i.e., to that of companies, firms and 
concerns where many major decisions are taken concerning the 
main lines of the economic activities of enterprises, their operat- 
ing procedure and personnel policy. 

The struggle to establish worker control at the level of the 
firm and the company has been particularly active in the FRG. 
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Given the weakening of the forces of German imperialism as 
a result of the defeat of Nazism and under the threat of a gene- 
ral strike by the miners in the Ruhr valley, West German ruling 
circles, striving among other things to weaken the working 
class’s struggle for nationalisation of the key branches of 
industry, agreed in 1951 to pass a law on the participation of 
factory and office workers in the management of production in 
enterprises of the extractive and iron and steel industries 
(Montanmitbestimmungsgesetz of May 21, 1951). This law, 
which is still in force, provides for the supervisory councils 
of companies’ with over a thousand workers in the specified 
industries to consist half and half of representatives of the 
share-holders and the workers (the latter are nominated by 
works councils and trades unions). 

The head of the supervisory council, which usually has ele- 
ven members, is a ‘‘neutral”’ chairman, whose candidature must 
be approved by both sides.” His vote is of decisive significance 
when those of the delegates are evenly split. He also fulfils 
mediatory functions when disagreements arise between rep- 
resentatives of the two sides. Under the law, the board includes 
a special post—director for labour (Arbeitsdirektor) (alongside 
technological and commercial directors). The director for 
labour, appointed and dismissed with the consent of a majority 
of the supervisory council’s worker delegates, deals with social 
and personnel matters. 

The 1951 Law, being based on the principle of equal parti- 
cipation (paritétische Mitbestimmung) upheld by the West 
German trades unions constituted a certain success for the 
labour movement. At the same time, the following factors must 
be taken into account when appraising this law. 

First, the law’s sphere of enforcement is quite narrow. It 
does not even apply to all major enterprises and joint-stock 
companies in the extractive and iron and steel industries. In 
particular, it does not apply to trading and kommandite com- 


' The management of joint-stock companies, under West German company 
law, consists of three bodies: the shareholders’ meeting, the supervisory 
council and the board. The decisive role belongs to the shareholders’ meeting. 
The supervisory council distributes profits and dividends, decides on investments 
and the chief directions for the development of production, fulfils supervisory 
functions, and elects the board. Sessions of the supervisory council are held 
comparatively rarely and behind closed doors. Day-to-day economic manage- 
ment is carried out by the board. 

° If the parties cannot agree on a suitable candidate for chairman, he is 
elected by the general shareholders’ meeting, to which the final voice on this 
important issue thus belongs. 
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panies, irrespective of the number of workers employed in them. 
In 1956, a special law (‘‘Holding-Novelle’’) restricted the par- 
ticipatory rights of workers and trades unions in holding com- 
panies, cancelling the principle of equal representation on super- 
visory councils and the post of labour director. As a result of 
various machinations by the heads of concerns in order to 
exclude these from the sphere of the 1951 Law, the number of 
companies to which “equal participation” applies fell from 
108 to 29.! 

Second, the worker representatives’ opportunities have 
proved limited even on the supervisory council, because they are 
usually in the minority, since the ‘neutral’ chairman most 
frequently supports the position of the shareholders. The 
workers’ representatives are sometimes not in a position to 
assess the information received on the firm’s operations, since 
the support of a majority of the supervisory council’s members 
is required for it to be handed over for expert assessment. 

Third, the law does not set special guarantees against dis- 
missal for the members of the supervisory council representing 
the workers. 

Fourth, although the director for labour is officially regarded 
as a representative of the workers on the board, his rights to 
protect the interests of the latter are reduced to a minimum, 
particularly owing to the provisions of joint-stock legislation, 
which make every member of the board responsible only to the 
firm. He must make the interests of the firm his priority and is 
held personally responsible for any harm inflicted on it by any 
actions by the workers for which he is to blame. 

Fifth and finally, clearly traceable in the law is the idea of 
“social partnership”, a desire to fetter the workers’ representa- 
tives with the ‘what is good for the company” concept, to turn 
them into ordinary company executives called on to implement 
the management's policy and advertise it among the workers, to 
mobilise the latter for fulfilling production plans and do their 
best to promote “social peace”. The personnel of the enterprise 
exercise no real control over the operations of the monopolies. 

At the same time, the application of the law has created more 
convenient channels for bribing and corrupting the workers’ 
representatives on the supervisory councils and the directors 
for labour, for turning them into obedient executives of the will 
of the capitalist management. This has been furthered, in parti- 


' See: M. Premssler, A. Ondrusch, Kampf um soziale Rechte in der BRD, 
Berlin, 1986, p. 89. 


77 














cular, by the legislated obligation of the supervisory council 
and board members to maintain commercial secrecy, to be loyal 
to the concern. The fact is that the union and the worker com- 
munity have no powers to recall workers’ representatives on 
the supervisory council. 

Prior to the Law of May 4, 1976 now in force, in all branches 
of industry in the FRG (with the exception of the extractive 
and iron and steel industries), issues of “participation”? were 
regulated only by the law on the organisation of the enterprise 
of October 11, 1952, and then by the Law of the same name of 
January 15, 1972, which carried the 1952 provisions on the 
issue unchanged. 

These laws established that supervisory councils of joint- 
stock companies with over 500 workers should consist of one 
third of representatives of the personnel of the company’s enter- 
prises. These representatives, nominated by the works councils 
and any groups of workers, enjoy equal rights with the share- 
holders’ representatives. 

The fact that workers’ representatives sit on the supervisory 
councils of joint-stock companies is in itself of positive signifi- 
cance, since it provides the personnel with access to information 
and creates an opportunity for presenting the point of view of 
the working people on the supervisory council. However, in 
practice the significance of such “participation” is not all that 
great, since the shareholders’ representatives enjoy a consider- 
able majority on the council and can always impose decisions 
to their own liking. The laws of 1952 and 1972 obliged the 
council members to maintain commercial secrecy and banned 
them from supporting the workers in the event of a strike. 
The post of director for labour is not envisaged in these laws. 

Democratic forces resolutely demanded that ‘‘equal partici- 
pation” be extended to all sectors of the West German economy. 
The German Communist Party (DKP) put forward the demand 
for ‘“‘equal participation’’, in which the workers’ representatives 
on the supervisory councils would be responsible to the person- 
nel of the enterprises and might be recalled by them. The DKP 
came out for the consistent observance of the principle of 
equality, i.e., elimination of the post of the “neutral” chairman 
of the supervisory council, the extention of equality to the 
boards of joint-stock companies, the institution of a general 
conference of the works councils of the enterprises making up 
the company, and the transformation of the conference into 
a body equal in stature to the general shareholders’ meeting. 

The next step in the legal regulation of the working people’s 
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“participation” in the management of production in forms to the 
liking of monopoly capital was the law on “participation” of 
May 4, 1976 (Mitbestimmungsgesetz). This law applies to com- 
panies with over 2 thousand employees in all branches of the 
economy (with the exception of the extractive and iron and 
steel industries). About a hundred of the biggest firms in various 
sectors of the economy, major banks, insurance societies and 
the mass media remained outside the action of the 1976 Law. 
For all these enterprises and establishments, the former proce- 
dure for regulating “participation” (according to the 1972 Law 
on the organisation of the enterprise) remains in force. The 
new law covers about 600 large companies with an aggregate 
workforce of about 5 million. This constitutes a quarter of the 
total number of factory and office workers in the FRG. 

The supervisory councils of joint-stock companies to which 
the 1976 Law applies are made up of equal numbers of repre- 
sentatives of the shareholders and the workers, so the principle 
of equality is formally observed here. A closer look reveals, 
however, that the equality between capital and labour is illuso- 
ry. The law has certainly not ensured genuine full rights of 
participation for the workers in managing the affairs of con- 
cerns. First of all, elections to supervisory councils usually take 
place in three colleges, the shopfloor workers, office workers 
and top executives, each of which elects its own separate repre- 
sentatives. This makes it harder to achieve unity of the work- 
ers and creates the possibility of splits and factionalism. The 
trade union has the right to nominate no more than 2 or 3 repre- 
sentatives of the workers for the supervisory council. 

Further, the representatives of the personnel on the su- 
pervisory council and on the electoral commission must include 
a representative of the top management, though in terms of his 
post, relation to the production process, psychological atti- 
tude and outlook he is closer to the employers and the workers 
can certainly not always count on his vote. Having drawn the top 
management’s representative over onto their side, the sharehold- 
ers’ representatives can easily achieve a majority of the votes, 
particularly on such major issues as the appointment of members 
of the board, which, as already noted, plays the chief role in 
the practical running of the concern. 

The chairman of the supervisory council is elected, accord- 
ing to the 1976 Law, by a majority of two-thirds of the council. 
If none of the candidates can collect such a majority, the chair- 
man is elected by the shareholders’ general meeting. It should 
be remembered that the chairman of the supervisory council 
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plays a very important role. In particular, his vote is decisive if 
the members of the council are evenly split. In the election of 
members of the board, the vote of the chairman is again 
of decisive significance if the candidate did not gather the 
necessary majority in the first and second rounds of the 
voting. 

This law thus ensures the predominance of capital. This 
is also evident from how it regulates the status of the direc- 
tor for labour on the board. In contrast to the 1951 Law on par- 
ticipation in the extractive and iron and steel industries, this 
director is elected by the supervisory council in the ordinary 
way, just like the other members of the board; he is not even for- 
mally considered to represent the workers and is in no way un- 
der their control. 

All this shows that the ruling circles of the FRG, having 
agreed to pass the 1976 Law, strove, on the one hand, to create 
the illusion that the demands of the masses for “equal partici- 
pation” were to a certain extent being met and that the workers 
would henceforth be involved in the management of production 
and, on the other, to use this law for the more active pursuance 
of their policy of integration, for making the trades unions and 
workers’ representatives responsible for the operations of capi- 
talist firms, for distracting the working class from the struggle 
for socialist nationalisation of the means of production. 

The fact that “participation” in the form envisaged in 
the West German legislation is a means for integrating the pro- 
letariat and its organisations in the system of state-monopoly 
capitalism is declared openly by representatives of the ruling 
circles of the FRG. For instance, an article by Von Hans-Jo- 
achim Lux in the journal of the Federal Labour Board, stresses 
that it depends on the precise enforcement of the 1976 Law 
“whether its main tasks will be fulfilled—to integrate our wor- 
kers into the economy and into society”.' 

The 1976 Law was also intended to consolidate the ideology 
of “social partnership” and ‘‘class peace”. As former FRG Minis- 
ter of Labour Walter Arendt declared, “the adoption of the 
law on participation ushers in a new era in the relations be- 
tween capital and labour, which in future will be based on co- 
operation and mutual responsibility.”” 

Recognising the danger “participation West German style” 
poses for labour organisations, progressive forces in many capi- 


' Bundesarbeitsblatt, No. 5, Mai 1976, p. 178. 
” Ibid., p. 171. 
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talist countries come out categorically against the passing of 
laws similar to those in force in the FRG. At the same time, 
monopoly circles and right-wing elements in the trade union mo- 
vement strive to transfer the West German experience to their 
own countries. In Britain, for example, this was reflected in the 
recommendations of the January 1977 Report of the parliamen- 
tary Committee of Inquiry on Industrial Democracy (Bullock 
Report). A fierce battle also broke out between the supporters 
and opponents of “‘participation West German style’ during the 
work of the special committee set up by the French government 
to prepare proposals on enterprise reform. 

The monopolies of many countries would thus like to impose 
on the working people variants of ‘‘participation” meeting the 
interests of monopoly capital, so the democratic forces must be 
constantly on the lookout. 

The way the West German laws on Mitbestimmung are en- 
forced in practice shows that they really are used most actively 
for integrating the working class into the capitalist system, 
for creating the illusion of involving the workers in the forma- 
tion and implementation of the management’s policy and for 
strengthening ‘“‘class peace”’. 

Some West German authors write about the high price the 
workers have had to pay for the right to “equal participation”. 
This is reflected, in particular, in the slowing down, since 
1951, of the growth rate of wages in the extractive and iron 
and steel industries compared with other sectors, owing, in the 
opinion of the West German lawyer W. Daubler, to the ‘‘conci- 
liatory impact” of the directors for labour, who have actively 
helped prevent strikes.' 

An indicative admission is contained in research carried 
out by the ILO: “In the iron and steel industry [of the FRG— 
Auth.], where labour managers find themselves facing trade uni- 
on representatives on the other side of the bargaining table, 
they have more than once vigorously opposed wage claims by the 
trades unions, and the latter have accepted this attitude.’”” 

Progressive forces in the FRG clearly see the integration- 
ist sting in the tail of the laws on Mitbestimmung and rea- 
lise the danger they thus pose to the labour movement. At the 
same time, as the DKP maintains, these laws do have their positi- 
ve aspects. Participation by representatives of trades unions and 








: See: W. Daubler, Das Arbeitsrecht, Rowohlt, Hamburg, 1980, pp. 300-301. 
? ILO, Workers’ Participation in Decisions Within Undertakings, Geneva, 
1981, p. 90. 
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workers in supervisory councils of firms could, under certain 
conditions, strengthen the positions of the working class in the 
struggle against capital for democratic control, and create more 
favourable opportunities for standing up for the collective and 
individual interests of the factory and office staff. 

The DKP believes that participation must be used not for 
attaining some illusory “social cooperation” and ‘“‘class harmo- 
ny”, but for the purpose of improving the living and working 
conditions of the workers and intensifying the struggle against 
the power of big capital. The DKP calls for democratic control 
over jobs, the enterprise and all spheres of economic life. The 
demand for participation must constitute part of a global prog- 
ramme of democratic and antimonopoly transformations. “The 
workers and their trades unions,”’ the Hamburg Congress of the 
DKP noted, ‘‘need management rights that would allow them to 
monitor in detail the activities of the owners of the concerns and 
their managers. This means that big capitalist monopolies must 
be brought under the democratic control of the workers and 
their trades unions.””! 

The DKP calls for a continuation of the struggle to ex- 
pand workers’ control at all levels, for genuine participation 
by the working people in the management of production. 


Methods for “Tying” Individual Workers to the 
Capitalist System 


Another direction of the integrationist policy pursued by 
state-monopoly capitalism consists in attempts to tie a certain 
part of the workers psychologically and materially to the state- 
monopoly social structure. This is done in various ways, parti- 
cularly by using laws and collective agreements that regulate 
so-called profit sharing. 

In France, the legislation regulates these issues in a centralised 
way and on the overall national scale. The Ordinance of January 
7, 1959 recommends a system of collective interest in the results 
of the economic performance of the enterprise and in the growth 
of labour productivity, based on special agreements constitut- 
ing varieties of collective agreements. Employers concluding 
such agreements are granted tax concessions. The ordinance 
determines the procedure for concluding agreements on profit 
sharing, the forms of control by the authorities and only the 


' The Hamburg Congress of the German Communist Party, translated 
from the German, Moscow, Politizdat, 1975, p. 42 (in Russian). 
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basic provisions affecting the payments to the workers. Specific 
rules on this issue must be secured in collective agreements. 
A review of the agreements concluded in accordance with the 
1959 Ordinance shows that, in most cases, they introduce differ- 
ent systems of collective bonus payments out of enterprise pro- 
fits. The distribution of the collective bonuses is based on a rating 
assessment of each worker’s ‘‘merits’”’. The factors for assessment 
include skills, length of service and absences. The bonus fund 
is divided by the total scores received by all the members of 
the staff. In order to calculate the actual size of the bonus, 
the price of each unit scored is multiplied by each worker’s 
total score. The bonus is paid quarterly. Some collective agree- 
ments envisaged the payment of bonuses in the form of enter- 
prise shares. 

The French Law of January 2, 1970 instituted a system of 
“workers’ shares” in the enterprises of the biggest motor firm— 
Renault. The factory and office workers of this firm receive, 
in addition to their usual remuneration, small shares depending 
on the length of their continuous service, skills and level of 
responsibility. With certain exceptions, the shares cannot be 
sold for 5 years. The Law of December 27, 1973 extended the 
possibilities for introducing workers’ shares in enterprises. | 

By establishing various types of bonuses based on profits 
and distributing shares, securities and certificates among the 
staff as a form of remuneration the source of which is official- 
ly profits too, the employers are attempting, first, to involve 
the workers in the interests of the enterprise, and, second, to 
convince them that the capitalists are voluntarily sharing their 
incomes with them. This supposedly obviates the need for a 
struggle to change property relations, since, ‘“‘by partaking of the 
profits’, the workers are themselves allegedly becoming a sort 
of capitalist and co-owner of the enterprise. 

The systems of profit sharing assuming the form of collec- 
tive bonuses are frequently supplemented by transfer payments 
that accumulate over several years. These are characteristic, in 
particular, of France, where they are regulated by legislation. 
The Ordinance of August 17, 1967, which applies to enterprises 
with over a hundred employees, stipulates that part of the remu- 
neration officially allocated out of the enterprise profits should 
not be handed over to the factory and office workers in 
cash, but constitute so-called reserve of participation exempt 


' See: B. Teyssié, Droit du travail, Librairies Techniques, Paris, 1980, 
pp. 298, 299, 
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from taxes. The money in this fund is used at the employer’s 
discretion, chiefly to expand investment. The workers are given 
securities, shares or other certificates in proportion to their 
wages (but not above a certain maximum), and these can be 
paid out only (with certain exceptions) after 5 to 8 years. 

Another measure in the same direction are incentives to the 
workers to accumulate wealth (property) by the workers and 
other forms of “investment wages’, which are particularly wide- 
spread in the FRG (Vermdégensbildung von Arbeitnehmern). 
According to the West German laws of June 27, 1970 and 
January 15, 1975, workers may deposit part of their wages 
in a special savings account. The money cannot be with- 
drawn for 7 years, after which the worker can use the sum in the 
account, which has grown by 30 per cent per annum interest. In 
addition to the legislative provisions on this, many West Ger- 
man collective agreements stipulate that the employers must 
pay the workers, in addition to their wages, certain money, which 
is invested in a savings account. The workers are entitled to 
use these deposits only after 7 years. 

The incentives to accumulate wealth constitute a social 
manoeuvre on the part of monopoly capital, the aim being to di- 
vert the workers’ attention from the struggle for nationalisa- 
tion of the property of concerns, and create the impression that 
the ruling circles want to reduce the enormous wealth inequali- 
ty that is inherent in capitalism and threatens it with social 
upheavals. This is openly admitted by the West German sociolo- 
gist Oswald von Nell-Breuning, who writes: “The current 
division of property ... constitutes a serious deficiency of our 
social structure, one that threatens the security of our democ- 
ratic society and especially property itself. Those who own pro- 
perty are generally prepared to defend it. Those who see proper- 
ty in the hands of others have little interest in the very in- 
stitution of property and are only too willing to see the property 
of others, especially means of production, as a hostile power 
engendering exploitation, and so are inclined to break down this 
power.””! 

Incentives to save for the purpose of setting up one’s own 
business constitute another manoeuvre on the part of the mono- 
polies, called on to tie workers to the capitalist system. In 
France, according to the decree of August 4, 1977, workers up 
to 30 years of age employed in industry, agriculture and con- 


' Gewerkschaften zur Vermoégensbildung, Verlag Marxistische Blatter, 
Frankfurt am Main, 1974, pp. 21-22. 
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struction can, if they wish, sign a 5 to 8-year savings contract. 
Those who sign it must, during the year, deposit 1,200 to 6,000 
francs in their account. The state encourages such savings by 
paying a high interest rate and granting loans on easy terms 
which can be 10 times as high as the savings. 

Another means used to tie the worker to the capitalist 
enterprise consists of material and moral incentives to long 
continuous service which, besides other things, are intended 
to interest the worker in working faultlessly for the employ- 
er and avoiding actions that might interrupt his work service. 
This is backed up by laws and collective agreements. 

The length of a person’s continuous work service is usu- 
ally one of the chief factors determining his rights in relation 
to the length of annual paid leave, severance pay, length of 
dismissal notice and the size of pensions from enterprises. 
Collective agreements usually provide for wage increments for 
continuous work service. These may be lump payments, or perio- 
dical additions to the wage rate, or a combination of both. To 
mark 10, 15 and 20 years of continuous service in an enterprise, 
workers are awarded lump payments equal to their monthly 
wage packet. 

Long continuous work service and faultless work for the emp- 
loyer are often also directly encouraged by the state. In France, 
for instance, a lesser silver medal for labour has been legis- 
latively instituted for workers with a 25-year work for one 
or two employers; a greater silver medal for 35 years, a lesser 
gold one for 45 years and a greater gold one for 55 years. In 
Italy, workers receive a state award—the Star for Labour Merit. 
This award is given to factory and office workers who have 
worked in the same enterprise for 25 years, “for diligence at 
work, industriousness and good conduct”. The decision concern- 
ing the award is made by the President of the republic on appli- 
cation from the Minister of Labour. The President’s decree on 
awarding the Star for Labour Merit is published in an official 
governinent publication. 

All these measures are supplemented, in many big capitalist 
enterprises, by factory pensions, regulated often in collective 
agreements. These pensions (mainly old-age pensions) are paid 
in addition to state pensions to workers with a long continuous 
work service and are called on, among other things, to increase 
the interest of employees in the prosperity of the capitalist 
enterprise. The pensions are financed out of the profits. Dismis- 
sal of the worker or his transfer to another enterprise deprives 
him, as a rule, of the right to such a pension. 
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In the USA, the biggest corporations organise so-called 
production insurance, within the framework of which not only 
old-age pensions, but also sick pay, disablement and unemploy- 
ment benefits are paid. Factory pensions and benefits are en- 
couraged by the state by tax privileges. In a number of cases, 
company insurance is regulated in special legislative acts. 

The various types of payment out of profits, including de- 
layed ones, methods of encouraging the accumulation of wealth, 
bonuses and other privileges for length of work service, state 
awards, and company pensions and benefits all pursue the same 
chief goal: to attach the workers psychologically to the state- 
-monopoly system, to interest them materially and morally in the 
prosperity of capitalist enterprises, in their profitability, to 
include the workers in the capitalist structure of property, 
foster in them a proprietary feeling, to interest them in the 
perpetuation and consolidation of the system of private owner- 
ship. 

It is essentially a matter of some workers being bribed 
to remain loyal to the enterprise and the capitalist system as 
a whole. A major goal of these payments and benefits is to split 
the working people, setting some groups of them against others. 

Generalising all the above, it may be asserted that the 
laws and other acts operating in the capitalist countries on the 
rights of trades unions, the bodies of worker representation in 
enterprises, and worker “‘participation” in the management of 
firms are the subject of a fierce class struggle. How these laws 
are used in reality—in the interests of consolidating capital- 
ism, curbing and weakening the trade union movement, or ex- 
panding the onslaught on capital—depends on the level and 
scale of the class struggle in the given country, on the maturity of 
the labour movement, its ability to counter the integrationist 
tactics employed by the state and monopolies, on the influence 
exerted by the proletarian vanguard. 


2. Institutionalisation of Labour Conflicts, 
a Major Task of Labour Law 


In the capitalist countries, industrial disputes are subject 
to detailed and all-embracing legal regulation. It includes: 

—the settling of labour disputes with the use of con- 
ciliatory arbitration or intervention by judicial (or administra- 
tive) bodies; 

—direct and indirect methods to suppress, limit or regulate 
the strike movement, using coercion by the state, which are 
brought into play if peaceful settlement fails. 
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Legal Methods of Peaceful Settlement' 


The capitalist countries possess a ramified and flexible 
system for considering industrial disputes, one that has been re- 
fined over the many years of class struggle, plus considerable 
experience of smoothing over social frictions, resolving contra- 
dictions, reconciling the conflicting interests of workers and 
employers, and organising compromises with the help of both go- 
vernment and other bodies. The role of this system in strengthen- 
ing social stability and maintaining “‘class peace’”’ in the capita- 
list countries is considerable. 

When industrial disputes arise, it is primarily the mechanism 
for neutralising them with the help of conciliation, arbitration, 
judicial or administrative bodies that comes into force. They 
strive to resolve the labour conflict ‘peacefully’, suppo- 
sedly on the basis of impartiality and justice and, the main 
thing, to prevent it from developing into a strike. 

The procedure for the “peaceful” resolution of industrial 
disputes includes 4 methods of influencing the parties to end the 
dispute. These are direct negotiations between the sides, conci- 
liation (mediation), arbitration in its various forms, and the 
formation of a commission and its hearings to investigate the 
reasons and circumstances behind the conflict and, often, to 
suggest its own solution to it. In the first instance, no outsider 
is involved in resolving the argument. In the latter three instan- 
ces, a third, “impartial person” (or body) is involved in the 
examination, the purpose being to promote the achievement of 
peace between the sides using its authority. 

The technique of the mediation of industrial disputes has 
been developed considerably in the capitalist countries, It inclu- 
des demands on the personal and professional qualities of the 
mediator, a methodology for preparing the mediator for 
participation in a specific dispute, the organisation of the actual 
process of mediation, and means and technological methods for 
exerting pressure on the sides in order to urge them to come 
to an agreement. 

An analysis of mediation techniques shows that they consti- 
tute a variety of social manipulation in the interests of the 
dominant classes. All the complex and sophisticated methods of 
mediation come down, in essence, to manoeuvring for the pur- 
pose of ensuring “‘class peace” and, primarily, for preventing or 
weakening the strike struggle of the proletariat. 


' Here we are considering labour conflicts in general, leaving out the 
Specifics of collective and individual industrial disputes. 
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Many authors write quite openly about this. Thus, the 
instructions for mediators, published by the International La- 
bour Office state that, in the event of workers being upset by 
management abuses, ‘‘the tactful approach of a conciliator can 
be of great help in calming people down and in persuading the 
workers to make use of available legal remedies instead of re- 
sorting to direct action.”' The fact that mediation fulfils impor- 
tant functions and, on the broader plane, maintains “class peace”’ 
and the stability of the existing order is noted by the American 
author Paul Staudohar: ‘‘Change in institutions and human be- 
haviour modes can be facilitated by mediation as an alternative 
to the social strife and disruption that confrontation politics, 
if carried to extremes, can engender.’” 

In arbitration, the dispute is handed over to an arbitra- 
tion body which takes a decision after hearing the sides and 
the evidence of witnesses. If the parties to the conflict agree 
to hand the dispute over for arbitration, this is voluntary ar- 
bitration. There is also compulsory arbitration, when specific 
rules of law oblige the sides to do so and to submit to the arbi- 
tor’s decision. ’ 

It should be noted that the division found in the litera- 
ture between voluntary and compulsory arbitration is quite rela- 
tive. Voluntary arbitration itself includes certain elements of 
compulsion, since the sides that have voluntarily handed over 
the dispute for arbitration are, in many cases, compelled even 
so to fulfil the resulting decision. 

The legal nature of labour arbitration gives rise to dis- 
putes in the specialised literature. According to one concept, 
arbitration is primarily a judicial investigation, a court case, 
and the arbiter is just a judge called on to resolve the conflict 
proceeding from purely juridical positions, supplemented by 
considerations of justice and a general assessment of the conduct 
of the sides. According to another concept, arbitration is a 
continuation of the collective bargaining process with the aim 
of determining, specifying and supplementing the too general 
and unspecific rules contained in the collective agreement. It is 
evidently more correct to assert that the functions of an ar- 
biter almost always contain two elements: interpretation of the 
collective agreement and a solution of the essence of the dis- 


' (LO, Conciliation in Industrial Disputes, Geneva, 1973, p. 107. 
Monthly Labor Review, 1972, No. 10, p. 83. 
* See: Th. A. Kochan, Collective Bargaining and Industrial Relations, 
Georgetown (Ontario), 1980, p. 289. 
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pute. Both elements are so closely linked that often they cannot 
be distinguished. 

Progressive forces in the labour movement have always 
been suspicious and distrustful of arbitration in general and 
of compulsory arbitration in particular. Arbitration is rightly 
regarded as a weapon used by the employers to undermine the 
class struggle and weaken the labour movement and trades 
unions. The employers have multiple opportunities to influence 
the decisions of arbiters, both directly and indirectly. Many 
strikes have been frustrated with the help of arbitration, 

While, as a rule, remaining resolute and fundamental op- 
ponents of compulsory arbitration, the trades unions in the 
capitalist countries believe, however, that, given the strengthen- 
ing of the labour movement, in many cases the workers can 
use voluntary arbitration in their own interests, especially 
when the unions have the decisive vote in choosing the arbiter. 

Arbitration can also be acceptable to the workers in certain 
exceptional situations: when there is no possibility of wringing 
concessions from the employers by means of strikes and direct 
negotiations; when the workers have achieved satisfaction of 
their main demands during a strike and only a small number of 
issues are left requiring regulation; when the workers are con- 
vinced that the arbiter’s decision will not paralyse their strug- 
gle. 

Account should also be taken of the fact that, when arbit- 
ration is employed for resolving individual labour conflicts, it 
is a means for imposing certain restrictions on the owners’ 
prerogatives. In this case, the arbitration is a lesser evil for 
the workers than the full and completely uncontrolled arbitrary 
sway of the bosses, 

The effectiveness of arbitration depends on the extent to 
which it is backed up by the class struggle, above all strikes. 
The British newspaper Morning Star calls arbitration “a neces- 
sary but very much secondary and ancillary service”, ‘‘a traditio- 
nal adjunct to collective bargaining, yet one which never has 
been and never can be a substitute for struggle”’.' 

In capitalist society, class struggle is an essential condition 
for solving labour conflicts in favour of the workers and 
trades unions. Reformist trade union leaders exaggerate the 
role of arbitration, however, exalting in every way the ‘“‘neutra- 
lity” and “objectivity” of the arbitration process. They use it 
to expand class collaboration. 


I Morning Star, 18 September 1972. 
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Similar in nature to the arbitration procedure is the work 
of commissions for investigating a labour conflict. These are 
set up by the government, usually without the consent of the 
sides, under extreme circumstances and when major conflicts 
break out. In some countries such commissions consist of only 
“independent persons”; in others, they also include representa- 
tives of the employers and the workers. 

The chief task of the commission is to investigate and 
assess all the circumstances of the dispute. The commission’s 
report is presented to the government and sometimes to parlia- 
ment. In all cases, the report is published, and public opinion is 
expected to urge the sides to come to the fastest possible agree- 
ment. If the commission is empowered to give recommendations, 
it essentially acts as a mediator or arbiter, with the aim of 
revealing points of possible agreement between the sides. The 
dispute comes to an end if the sides accept the recommendations. 
If they are rejected, they can still provide the basis for further 
negotiations and attempts at conciliation. Laws providing for the 
formation of commissions to examine labour conflicts usually 
prohibit strikes during the period of their work, and sometimes 
also for a certain time afterwards. Here lies the role of the in- 
vestigation procedure and its value for the dominant classes. 

Although the conciliation, mediation and arbitration are not 
officially directed straight against the strike movement, their 
chief goal and social significance are obvious: to prevent strikes, 
right from the beginning, by replacing them with various sorts of 
social compromise. After all, the main result of investigations 
must be a “peaceful” resolution to labour conflicts, a solution 
called on to create the impression that, as a result, the interests of 
both of the opposing sides have been taken fully into account, 
thereby benefiting both society as a whole and the sides and, most 
important, obviating the need for “extreme” forms of struggle. 

There is every indication that the system of conciliation, 
mediation and arbitration of labour conflicts in the capitalist 
couitries is an alternative to the strike struggle. It is this alter- 
native that state-monopoly capitalism tries to impose on the wor- 
king class in order to achieve ‘class peace” and strengthen 
“social stability”. The American author Th. Kochan writes open- 
ly that “the effectiveness of formal dispute-resolution procedu- 
res’ should be assessed, among other things, against their 
ability to avoid strikes.' 


' Th. Kochan, Collective Bargaining and Industrial Relations, Richard 
D. Irwin, Inc., Homewood (Ill.), 1980, p. 292. 
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The role of judicial and administrative bodies in resolving 
industrial disputes is extremely great in the capitalist countries. 
They not only examine the most diverse categories of labour 
conflicts directly, but also supervise the activities of the concili- 
ation-arbitration system and give force to arbitration decisions. 
Through judicial administrative supervision, the state to a consi- 
derable extent directs the activities of arbitration bodies, keep- 
ing them in line with the official policy of the ruling circles in 
the labour sphere. 

Court decisions exert a coercive impact on the “divergent” 
behaviour of workers, bringing it within a certain framework to 
the liking of the dominant class, and disciplining wage workers. 

Considering the special importance of the impact exerted by 
the courts on social relations, in many capitalist countries specia- 
lised judicial bodies have been set up for examining industrial 
disputes. This reflects the striving of the bourgeois state to in- 
crease the effectiveness of social policy by creating an aura of 
impartiality around such bodies and by developing and improv- 
ing the procedure that is best suited to solving labour conflicts 
and best corresponds to the current and long-term goals of the 
ruling circles’ social strategy. 

The policy of the judicial bodies in considering labour dis- 
putes is ultimately geared to doing everything possible to rest- 
rain the class struggle of the proletariat, to interpreting the 
corresponding legislation or other legal acts in a way that best 
meets the fundamental interests of the bourgeoisie. 

The illusion of impartiality and objectivity of courts is of 
major importance from the point of view of achieving the long- 
term goals of monopoly capital’s social policy. The ideologists of 
the bourgeoisie try to show that the judiciary ensures full 
equality of the sides in the case and carry out their activities in 
the interests of both the workers and the employers, for the 
sake of implementing the ideas of “right”, ‘justice’ and “the 
good of society”. 

Corresponding in nature to the social significance of the 
judicial bodies that hear labour cases are their activities to 
create the impression that judicial channels provide the workers 
and their organisations with an opportunity to achieve, within 
certain optimally attainable limits, recognition of their claims. 
According to the thinking of the ruling circles, a belief in the 
possibility of judicial defence should deprive the workers of the 
incentive to wage a class struggle in its extreme, revolutionary 
forms. Court decisions must, therefore, appear to be objective. 
This circumstance is rightly stressed by Professor M. V. Baglai: 
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“It would be an oversimplification to think that in each individu- 
al case the state, in resolving a conflict, always defends the 
interests of a specific employer and takes his side. This is cer- 
tainly not the purpose of bourgeoisie’s in establishing these bo- 
dies. It is far more important to it to create an impression of 
the state’s neutrality in relation to both classes... The fact that 
some rulings on labour conflicts in favour of the workers serves 
to protect the interests of capital as a whole. State bodies in these 
instances are called on to implant in the working people the illu- 
sion of the “supraclass nature” and neutrality of the state, of 
the workers having no need to fight the employers, of there 
being “legal’”’ means for defending their interests.’’' 

At the same time, it must be noted that, given the current 
balance of class forces, the labour movement in the capitalist 
countries is receiving more opportunities for exerting an 
influence on the activities of courts, especially in those cases 
when they include workers’ representatives on an equal basis. 
The growing influence of the democratic forces on individual 
links of the state apparatus is also reflected in the positions 
taken by courts on labour cases. The legal practice of the 
capitalist countries includes many examples of rulings (espe- 
cially by the lower courts) in favour of workers and trades 
unions. These are primarily rulings on individual labour dispu- 
tes. In Italy, for example, about 80 per cent of the lower court 
decisions on labour cases are in favour of the plaintiffs, who 
are, in the vast majority of cases, workers.” Workers and trades 
unions achieve decisions in their favour in lower courts on 
collective labour conflicts too. Thus, during the 60s and 70s, 
in France and Italy, decisions were passed confirming the 
workers’ right to participate with impunity in strikes, extending 
the concept of the “legal’’ strike, condemning the employers 
for lock-outs, and the like. 

The most reactionary stand on all major issues of labour 
law is taken by the supreme courts, which determine the prin- 
ciples of court practice and correct “incorrect” decisions 
made by the lower courts in favour of workers and trades uni- 
ons. Thus, out of the 8 fundamental decisions on labour mat- 
ters passed by the House of Lords, Britain’s supreme judicial 
body, from 1871 to 1966, 6 were in favour of the employers. 
In the FRG, the Federal Labour Court has actively promoted 
the reactionary evolution of West German labour law and the 


''M. V. Baglai, Capitalism and Social Democracy, Moscow, Mysl, 1970, 


pp. 158-159 (in Russian). 
? See: Rassegna sindicale. Quaderni, Gennaio-febbraio 1974, No. 46, p. 116. 
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emasculation and reduction of the social gains of the workers, 
including the right to strike. 

In different capitalist countries, a great diversity is observed 
in the principles according to which labour justice is organised. 
Four types of such organisation may be identified: 

-— labour disputes are heard in general civil courts (Italy, 
Holland); 

— labour disputes are heard in ordinary civil courts, though 
there also exist specialised labour courts with a limited juris- 
diction (Britain, Finland); 

— labour disputes are heard in specialised courts with a 
broad jurisdiction (the FRG, France, Belgium, Sweden, Austria, 
Luxembourg); 

— labour disputes are heard by specialised administrative 
bodies (USA, Canada). 

There are also differences between individual countries in 
relation to which types of labour conflict are dealt with by 
the courts (or administrative bodies). In some countries, the 
courts deal only with individual labour conflicts, in others, 
with juridical conflicts (conflicts of law), both collective and 
individual, and in yet others, cases involving juridical (col- 
lective) labour conflicts are heard by administrative bodies. 

The problems of labour justice constitute the subject of a 
fierce class confrontation in the capitalist countries. 

The struggle is waged mainly over such questions as the 
place of labour justice in the court system, the structure and 
composition of the labour courts, the procedure for hearing 
labour disputes in judicial bodies and especially the partici- 
pation in it of trades unions. Reactionary forces resist the auto- 
nomy of labour justice in every way and insist that labour 
cases be heard by professional judges, in ordinary courts, 
within the framework of the civil procedure. 

The labour movement, in contrast to this, demands the 
establishment of a labour judiciary autonomous in relation to 
the ordinary courts, in which workers’ representatives would 
participate on the basis of equality. It insists on trade union 
access to the labour cases, on rejection of a number of tradi- 
tional civil procedural forms unsuited to the bearing of labour 
cases, and on a further simplification of and lower costs for 
the hearing of labour cases. The separation of labour justice 
from the ordinary courts, in which reactionary elements do- 
minate, is a major democratic reform from the point of view 
of the trades unions. Labour courts in which representatives 
of employers and workers participate on an equal basis consti- 
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tute a form of judicial organisation that the working people 
might use in their own interests, provided the trades unions 
and especially local trade union organisations take an active 
part and given a favourable balance of class forces. 

Let us recall that Lenin attached considerable significance 
to labour courts with equal representation of workers. The 
formation of such courts was put forward as one of the chief 
tasks of the labour movement in the draft programme of the 
RSDLP, which Lenin wrote.' Lenin noted the major impor- 
tance of labour courts for cultivating the workers’ class con- 
sciousness, for helping them understand the class nature of 
bourgeois laws, and for developing their human and civil 
dignity, their independence and strength. “Factory courts 
consisting of representatives of masters and workers in equal 
numbers ... would have great significance for the workers and 
would bring them many benefits.” 

The demands of the labour movement in relation to labour 
justice have not been fully met in any capitalist country. An 
analysis of the forms of labour justice in the capitalist coun- 
tries shows that the separation in many of them of labour 
conflicts in one form or another is a result of the struggle 
of the working class. At the same time, however, the ruling 
circles strive to use this to increase the flexibility and effecti- 
veness of their social policy, and to adjust it to modern so- 
cial conditions, particularly to new aspects in the development 
of law (the transformation of labour law into an independent 
branch of bourgeois law). 

The dominant classes of the capitalist countries are particu- 
larly stubborn in their resistance to the inclusion of workers’ 
representatives in courts and to equal representation in courts 
dealing with labour affairs. The bilateral principle is fully 
implemented only in French prudominal courts (Conseils 
de Prud’hommes) and in those countries in which the French 
model is copied. As a rule either the workers’ representatives 
appointed by the state constitute a minority in the court (the 
FRG, Britain), or they are not represented at all in the state 
bodies hearing labour disputes (USA, Italy). The active indep- 
endent role of the trades unions in the court hearing on a labour 
case is recognised only in France. 

Nowhere in capitalist countries is the labour case separated 
from general civil proceedings, although in the countries 


’ See: V. 1. Lenin, “Draft Programme of the R.S.D.L.P.”, Collected Works, 


Vol. 6, 1977, pp. 29-30. 
2 Vv. I. Lenin, “Factory Courts”, Collected Works, Vol. 4, 1977, p. 305. 
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where specialised bodies deal with labour disputes, the speci- 
fics of labour cases are taken more into consideration. The 
procedure in these is faster and cheaper than in ordinary 
courts and certain formalities inherent in a civil lawsuit are 
absent; sometimes a departure from the principle of disposition 
is made in favour of the workers. Major significance in the 
labour case is attached to encouraging conciliation, this being 
fully in line with the tasks of capitalist social policy in the 
sphere of industrial relations. 

It is important to note one essential feature of the hearing 
of labour cases in the courts. Workers are reluctant to bring 
an action on a labour issue while still working in the enterprise 
since they fear victimisation by the administration. In many 
cases, the labour suit is brought only after the worker has, 
in fact, already been dismissed or has left his former job. This 
often results in the workers being unable to prove the facts 
relating to the dispute, since a considerable time has elapsed 
since the employment contract was dissolved. Sometimes, by 
the time the case is heard in the court, the pertinent collective 
agreement is no longer in force, or the organisation of produc- 
tion has changed. In such instances the court has to rely on 
witnesses and often on hearsay. This, naturally, somewhat 
reduces the significance of the positive aspects of the labour 
proceedings, which are a gain of the proletariat. 

Another fundamental shortcoming of labour justice in the 
capitalist countries is that the workers there do not, as a rule, 
enjoy the right to obligatory reinstatement if dismissed unjus- 
tifiably. This means that, in most countries, the courts are 
powerless in cases of vital importance to the workers. 

The procedures outlined above for considering labour 
disputes are of major significance for strengthening the do- 
minant system, fettering the forces of the proletariat, prevent- 
ing strikes and taking the heat out of industrial disputes. 
The central place in the policy of state-monopoly capi- 
talism called on to render industrial disputes harmless to the 
dominant system, belongs even so to methods of suppression, 
direct and indirect prohibition or restriction of the proletariat’s 
strike struggle, the entire potential of state-legal coercion 
being used for this purpose. 


The Legal Regulation of Strikes 


The right to strike is a result of almost two centuries of 
struggle by the working class. The history of this struggle 
is one of constant class battles, fierce reprisals by the bosses 
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and the authorities against strikers, blood and suffering of 
the workers, and heroic self-sacrifice by proletarian fighters. 

Although strikes date back to the very earliest stages of 
capitalism and were then subject to fierce repression on the basis 
of the ‘labour statutes” and other acts of the period of primitive 
capitalist accumulation, in bourgeois legislation the concept 
of the strike as such, Le., the collectively organised stoppage 
of work, appeared only at the end of the 18th century. 

At that time, the relatively broad development of capitalist 
relations, the numerical growth of the proletariat, the for- 
mation of the first workers’ coalitions, and and the intensifica- 
tion of class conflicts, with workers resorting to strikes more and 
more frequently, resulted in strikes becoming a noticeable 
feature in the life of society. Gradually they became an impor- 
tant factor in the class struggle and were included in the Spiers 
of legal regulation. 

The first reaction of the bourgeois legislators was to ban 
strikes outright, to qualify them as criminal acts, entailing 
imprisonment or fines. The ban on strikes was considered as 
a component part of the policy designed to suppress the acti- 
vities of workers’ organisations which were causing concern 
among the ruling circles. Examples of this type of repressive 
acts include the French Le Chapelier Law of 1791 and the 
English Anti-Coalition Acts (1799-1800). 

The repressions against workers’ coalitions and strikes 
could not, however, prevent the growth of the labour movement 
and the intensification of the class struggle. The unbearable 
position in which the working class found itself, the growth 
of capitalist exploitation in its most cruel forms, abuses by 
the employers, and the inhuman treatment of the workers 
inevitably engendered resistance and protest. 

Brought to despair, the workers, in contravention of all the 
prohibitions, set up their organisations, waged an active strike 
struggle and often clashed openly with police and troops, as 
happened during the risings of the Lyons weavers in 1831 
and 1834. In the revolutions of the 19th century, the prole- 
tariat fought at the barricades, one of the goals being the right 
to an organised struggle against the factory owners. 

Throughout the 19th century, under pressure from the la- 
bour movement, there was a gradual softening of the repressive 
antistrike legislation. Step by step the working class won con- 
cessions from the bourgeoisie. This process took place in va- 
rious countries at different times, it was accompanied in many 
cases by regressions and stretched out over a protracted pe- 
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riod of time. Initially, only direct bans on strikes were can- 
celled from the legislation, though the strikes themselves were 
not actually recognised as legal or sanctioned by the law. 
They were qualified as actions by individual workers, as mani- 
festations of the freedom of the individual to break off labour 
relations with the employer. Only after the Great October 
Socialist Revolution, which weakened the positions of world 
capitalism and gave a powerful impetus to the revolutionary 
process throughout the world, and especially after World 
War II, with the balance of class forces changing further in 
favour of the proletariat, did the working class of the capi- 
talist countries gain recognition, in one form or another, of 
the right to strike. In a number of instances this right was 
secured in the legislation and even in constitutions. 

Forced to recognise the right to strike in one way or another, 
the ruling circles of the capitalist countries do their best to 
limit it and cancel it out as much as possible. The right to strike 
is accompanied by various prohibitive repressive rules and 
formulae intended to -emasculate precisely those aspects that 
might make this right truly effective. 

Let us discuss in more detail how this is actually done. The 
thrust of the anti-strike repressive measures is turned against 
so-called ‘‘illegal”’ strikes. These include forms and methods of 
strike struggle that have proved their effectiveness in practice 
or strikes by certain categories of the working people (such as 
government employees), which seriously disrupt the normal 
functioning of the economic and political mechanism. It is the 
existence of such prohibitions that makes the strike movement 
relatively harmless for the dominant system, bringing it into 
channels that do not result in any serious encroachments on the 
system itself. The existence of “illegal” strikes arises directly 
from the bourgeois concept of the right to strike, which permits 
only forms of labour struggle “acceptable” to the dominant 
circles, 

Although the prohibited forms of strike, with some exceptions, 
are the same in the various capitalist countries, the means for 
enforcing such prohibitions are connected with the specific 
national legal system and have a specific juridical expression. 
In general, it can be said that ‘‘unlawful” forms of strike struggle 
are either directly banned by corresponding legislative acts or 
a ban is imposed by courts by applying specific rules of civil 
law, and sometimes also general principles of the law to 
them. 

The specific methods for banning strikes in the various capit- 
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alist countries are presented in adequate detail in the legal li- 
terature. Here we shall confine ourselves merely to general 
conclusions concerning the prohibition of ‘‘unlawful” strikes. 
These conclusions are: 

—there are forms of strike that are prohibited more or less 
strictly in almost all capitalist countries. These are political 
strikes, “chessboard” and “hiccup” strikes, slowdowns (‘‘go 
slows’), “work-to-rules”’, ‘sit-ins’, strikes contravening the 
collective bargaining “conditions of peace’’, lightning strikes, 
and “production strikes” (“work-ins”). With political strikes, 
the exception is Italy, where the Constitutional Court, in its 
decision of December 27, 1974, legalised, with a number of re- 
servations, them. According to this decision, a political strike 
is unlawful if it is intended to undermine the constitutional sys- 
tem or prevent the authorities from fulfilling their functions, as 
in a number of other instances. In a chessboard strike different 
groups of workers in enterprises or industries strike according to 
a previously established pattern. A hiccup strike means that, for 
a certain period, the same group of workers repeatedly stops and 
resumes work. In a go-slow, work does not come to a halt, but 
slows down, this being reflected mainly in an increase in the 
pauses between operations. Work-to-rules means that jobs are 
carried out with such exaggerated precision, with such literal 
and purely formal observance of all, even the silliest, rules that 
this reflects seriously on the final results of the production acti- 
vities. During sit-ins, workers refuse to leave the factory premi- 
ses, in order to prevent the arrival of strikebreakers and the 
resumption of production. The strikers either remain in their 
workplaces throughout the working day or occupy the enterprise 
and do not leave it at all for the duration of the strike. A pro- 
duction strike (work-in) is one in which the workers occupy the 
factory and run production without the owner, this constituting a 
particular form of pressure on him, exercised not passively 
(by halting work) but actively (by continuing to work against 
his will); 

—certain types of strikes are legal in some countries and 
illegal in others. For instance, an unofficial (wildcat) strike (not 
sanctioned by the trade union leadership) is illegal in the USA 
and the FRG, but legal in [taly and France (in France with the 
exception of government employees). Solidarity strikes are legal 
in France and illegal (with various reservations) in many other 
capitalist countries; 

—certain forms of strike struggle are made illegal in some 
countries but are not even regulated in others. For example, 
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“secondary boycotts” are declared illegal in the USA, while 
there is no regulation of them in a number of other countries. 
The ban on strikes aimed at achieving wage increase above the 
legally set maximum was characteristic in certain periods in the 
USA and Britain. In the FRG, special bans have been introduced 
on strikes organised by works councils; 

—in most capitalist countries, strikes of all or certain catego- 
ries of government employees are prohibited. In France, a 
complete ban on strikes by some categories of government 
employees is combined with restrictions in the case of others. 

For all the specifics of individual countries, they are all in- 
clined to legitimise primarily and most fully strikes in the traditio- 
nal form, that is, the ones putting forward exclusively professi- 
onal-economic demands, involving a full stoppage and departure 
by the strikers from the production premises. In the USA even 
such a formally legal strike is sometimes subject to certain 
restrictions. This applies to large strikes embracing whole indus- 
tries. The ruling circles of the USA have decided it is feasible to 
apply special rules to reduce the negative effect of such strikes 
that create an “emergency situation” by having government 
bodies intervene directly, the purpose being to delay the strike or 
halt it for a time if it has already begun. The cooling period is 
used to bring massed pressure to bear on the trades unions and 
strikers, particularly with the help of the mass media, to cool the 
militant ardour of the workers, to turn other ranks of the 
working class, middle classes and public opinion against the 
strikers, to create commodity stocks sufficient to reduce the 
impact of the strike on the country’s economy, in a word, to 
bring into play the multitude of direct and indirect levers at the 
authorities’ disposal! in order to break off the strike or, at least, to 
soften its negative consequences for the ruling circles. 


' In a secondary boycott, the pressure is directed against a partner of the 
employer with whom the workers are in conflict, the purpose being to force 
the former to break off business relations with the latter. The workers parti- 
cipating in the labour conflict organise picketing of this outside entrepreneur, 
call on people not to buy his output or encourage his workers to organise a 
“secondary” strike in order to force him to break off business relations with 
the boycotted businessman. The specifics of this sort of strike consist in the 
channels along which pressure is brought to bear on the employer, rather than 
the methods by which this is done: in the majority of cases the methods are 
still strikes and picketing. The secondary boycott is often organised for the 
purpose of increasing the effectiveness of the main strike. For example, 
picketing is organised in order to strengthen- the pressure on the businessman 
and to prevent him from selling his output, or a secondary strike, in order to 
Prompt other businessmen to break off relations with the boycotted entrepre- 
neur. 
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Other forms of strike are declared either partially or comple- 
tely illegal, or at least major obstacles are raised to them. The 
fact is, however, that precisely these forms of strike struggle 
are now coming to the fore and occupying a growing place in 
class conflicts. Under these conditions, the right to strike applies 
fully only to some of the strikes that actually take place and to 
far from all the working people. 

Prohibitions and restrictions on strikes are supplemented in 
several countries by special measures designed to force an end to 
strikes that pose a special danger to the dominant system, using 
for this purpose direct intervention by the executive authorities 
and armed forces. 

Thus, in the USA, so-called government seizure of enterprises 
paralysed by strikes has been practised for over a hundred years. 
There have been over 70 such cases in all, 90 per cent of these 
in the last 30-35 years. In practice, government seizure means 
that the enterprise paralysed or threatened by the strike comes 
under the management of the United States Government. This 
is largely, however, a symbolic act allowing a private enterprise 
to be fictitiously equated to a public one and, on that basis, the 
strike prohibited. ' 

Very similar to government seizure in the USA is so-called 
requisition, or civil mobilisation, envisaged by the French legis- 
lation. It is applied to the workers of enterprises the operation of 
which is essential for the “supreme needs of the nation’. This 
vague formulation allows requisition to be applied to any catego- 
ry of workers whose strikes are undesirable from the govern- 
ment’s point of view. In the 60s, it was used most often against 
strikes by workers in the electricity and water supply industries, 
by miners, railway workers and airline personnel. A decree on 
requisition is published by the Council of Ministers. In accord- 
ance with the decree, the strikers receive individual orders to 
return to work. Violation of these orders entails immediate dis- 
missal without severance pay, or imprisonment for up to a year 
and a fine. 

A number of countries have special legislative provisions or 
administrative orders permitting the executive bodies to use 
troops to carry out the jobs of strikers. This is provided for by the 
British Emergency Power Act of 1920 (amended in 1964), for 
example. In the USA, the President is empowered to use not 
only troops, but also the National Guard to replace strikers, this 


' See: B. Taylor, F. Witney, Labour Relations Law, Prentice-Hall, Inc., 
Englewood Cliffs, (N. J.) 1975, pp. 493-496. 
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being confirmed in the Supreme Court ruling in the case of 
Morse v. Boswell (1968). 

As for the possibility of calling up the strikers themselves 
into the army, this question is not juridically clear in the USA. 
Although in 1946, Congress refused to empower the President to 
mobilise strikers, there exist a number of decisions supporting 
the right of the federal government and even the governments 
of states to order the military conscription of strikers.' 

In France and Italy, the right of the administrative autho- 
rities to use troops to break up strikes relies formally on the 
doctrine of ensuring “‘public order’. 

The legislation of the capitalist countries includes many 
declarations concerning the legality of peaceful picketing. In fact, 
however, picketing is severely restricted in order to hamper 
the organisation and normal activities of strike pickets. Offi- 
cially, the regulation of picketing is designed to ensure ’‘public 
order’, the ‘normal flow of traffic’, and to “prevent violence’, 
while in essence it is geared to hampering the establishment of 
contacts between pickets and the population, to helping strike- 
breakers. Rules limiting the opportunities for picketing help 
break up strikes. 

In some countries (the USA, Britain), pickets must abide by 
special restrictions secured by law; in others (Italy, France, the 
FRG), it is mainly the rules of the criminal code protecting strike- 
breakers that are used against pickets. In all countries, however, 
the role of the courts and the police is particularly great in that 
they determine the legality or illegality of the behaviour of 
pickets in each individual case. 

As an analysis of court practice in relation to picketing shows, 
the latter is subjected to severe restrictions for the purpose of 
preventing “violence’’, “threats” and “coercion” on the part 
of the pickets towards strikebreakers. 

Attempts by strikers to draw attention to the labour dispute 
and to prevent strikebreakers from entering the factory, are 
called by the courts ‘violation of the public order”, “disrup- 
tion of traffic’, “infringement on the freedom to work” or on 
the “freedom of the individual”. 

Reference to the “freedom to work” or the need to protect 
the “public order’, ensure the flow of traffic and the like is, of 
course, in the given context, demagoguery, since in reality it 
is primarily a matter merely of the strikebreakers to break up 
strikes. 


' See: Industrial Conflict, Ed. by B. Aaron and K. W. Wedderburn, Long- 
man, London, 1972, p. 358. 
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Another aspect of the policy designed to break up strikes with 
the help of individual irresponsible workers consists of measu- 
res to encourage strikebreakers. The courts in capitalist coun- 
tries usually take a favourable attitude towards people who 
break up strikes and, in particular, often take decisions that 
paralyse the actions of trades unions directed against scabs 
among their members. 

Capitalist enterprises make widespread use of direct material 
incentives to strikebreakers—anti-strike bonuses. These are 
awarded either in concealed form as a “bonus for regular atten- 
dance”, for “diligence at work”, or as a bonus taking the form of 
open incentives to betray fellow-workers during a strike. 

Although modern legislation does not usually directly pro- 
claim the right to lock-out or freedom of lockouts, in all the 
capitalist countries a lockout is permitted within certain limits 
as a “natural” means of struggle in the hands of the employers. 
The bourgeois law, if it does not actually encourage lockouts, 
does demonstrate considerable tolerance towards them and legi- 
timise them to one degree or another. 

According to the character of the legal regulation of lockouts, 
the capitalist countries may be arbitrarily divided into three 
groups. The first group includes the FRG, the second—the 
USA and Britain, and the third—France and Italy. 

In the FRG, the firm stand of the judiciary is that the 
lockout is a correlative of the strike. So, mutatis mutandis pro- 
visions regulating the strike struggle are applied equally to 
lockouts. Hence the conclusion is drawn that the lockout is, in 
principle, legitimate. This is secured in a series of decisions of 
the Federal Labour Court (Bundesarbeitsgericht) from 1950 
to 1980. In the decision of January 28, 1955, the lockout was 
described as a legal act on the part of the employers, as a mani- 
festation of ‘equality of weapons” (‘‘Waffengieichheit”) in the 
industrial dispute. [t was established that the lockout broke off 
labour relations. In the 70s, the court changed its position and 
declared that, as a rule, a lockout only suspended labour 
relations. At the same time, cases were envisaged when the 
lockout would mean the final dismissal of the workers (during 
an illegal, protracted or too intensive strike, or when jobs are 
eliminated as a result of rationalisation). Defence against lock- 
outs was established only for certain categories of workers: 
members of the works council, invalids and working mothers. 
The decision of the Federal Court of June 20, 1980, proclaimed 
the lockout a “necessary and natural instrument of the emp- 
loyers in the labour struggle”. Finally, in two decisions of De- 
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cember 22, 1980, the Court proclaimed the legality of so-called 
cold lockouts, i.e., the dismissal of workers not participating 
in the strike but ‘working in a business partner’s enterprises 
indirectly affected by a strike.' 

In the USA and Britain, the legality of the lockout is also 
recognised, though it is not identified with a strike. In Britain 
the lockout has no independent legal status, so the rules that 
concern ordinary dismissal are applied to it. This means that the 
lockout is permissible on the condition that advance notice is 
given of the breaking off of labour relations. 

In France and Italy, constitutional recognition of the right 
to strike and the absence of recognition of the right to lockout 
make it difficult to identify strikes and lockouts with each other. 
In Italy, the legislation (the Law of May 20, 1970) in principle 
prohibits lockouts, yet the judicial organs of both France and 
Italy often consider lockouts to be legal. This applies to one 
caused by ‘‘the pressing demands of the economic situation’, In 
France, in the opinion of the Court of Cassation (Cour de 
cassation), the right to lockout also derives from the directive 
power of the employers, who are entitled to use lockouts to 
guarantee “security and order” in their enterprises. 

Mostly, however, lockouts are declared legal on the liability 
law principle exceptio non adimpleti contractus, according 
to which non-observance of the contractual obligations by the 
one side provides the other with grounds to break off his obliga- 
tions. As applied to the question under consideration, this means 
that the lockout is a “legitimate” reaction by the employers to 
“illegitimate” actions of the workers, above all “illegal” strikes. 

It should be said that the application of the legal formula 
exceptio non adimpleti contractus to lockouts is not justified 
even from the point of view of the formal principles of bourgeois 
law. 

First, this formula presupposes that the non-fulfilment by 
one side of its obligations gives the other side the right not to 
fulfil the corresponding obligation, ie., the non-fulfilment of 
work gives the employer the right not to pay wages. In the case 
of a lockout, however, the employer is not fulfilling his obliga- 
tion to provide work and is resorting to a full break-off of the 
labour contract, which virtually constitutes punishment for strik- 


M. Premssler, A. Ondrusch, Op. cit., pp. 75-78. 
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Second, the application of this formula is only possible when 
the contractual obligations have clearly and indisputably not 
been fulfilled by the one side (for example, the refusal to pay 
the price of the commodity under a sales and purchase agree- 
ment). In the case of a lockout, however, additional evidence is 
required of the illegality of the strike and the strikers’ actions, 
while the workers may not have actually refused to fulfil their 
contractual obligations. 

Third, a lockout affects all workers, both those taking part 
in the strike and those who do not, i.e., ones who have in no way 
failed to fulfil their contractual obligations towards the employ- 
er. This clearly does not fit into the given formula and essentially 
introduces the principle of collective responsibility.' 

In determining the legal consequences of a strike, the first 
question to arise is whether the labour contract remains in force 
during the period of the strike. This question has a long histo- 
ry. Before the capitalist countries recognised the right to strike, 
it was considered that the latter halted legal labour relations 
at the instigation of the workers or, in other words, the workers’ 
participation in any strike meant their automatic dismissal. It 
was asserted, moreover, that not only was no severance pay due, 
but also the employer had the right to compensation from the 
workers for the losses incurred from the unjustified abrogation 
of the labour contract. 

This concept aroused criticism on the part of progressive 
forces back at the beginning of this century. In 1904, in articles 
published in the newspaper L’Humanité, the prominent French 
socialist and writer Jean Jaurés presented an interpretation of 
the right to strike as being implied by the points of the labour 
contract, which certainly did not lose force during a strike. In 
a book entitled Strikes by Workers and Criminal Law, published 
in 1907, the well-known Russian legal expert N. N. Polyansky 
also presented serious arguments to the effect that a strike did 
not break off the labour contract. He referred to the fact that 
the workers organising the strike had no intention or desire to 
put an end to their relations with the employer. On the contrary, 
the very aim of the strike (a change in working conditions), 
negotiations with the employer held by the strikers, the measures 
they adopted to prevent equipment from being damaged, and 
the prevention of strikebreakers from entering the premises—all 
testified that the workers wished not to halt, but rather to 
maintain, though in a changed form, their contractual relations 


' See: J.-C. Javillier, Droit du travail, p. 533. 
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with the employer. This was particularly clear when the workers 
struck over disputes concerning the interpretation of the current 
labour contract and did not even raise the issue of changing it. 

The employers, Polyansky wrote, usually post announcements 
indicating the time during which the strikers must return to 
work if they wish to avoid dismissal. In this way, the employers 
show that they do not consider the strike to constitute the end 
of legal labour relation. 

Finally, the fact of turning to arbitration was also evidence 
that the strikers wished to maintain their labour relations. If 
the strike meant an end to those, there would be no point in arbit- 
ration. | 

It may be stated that events in the capitalist countries have 
headed precisely in the direction of the qualification of strikes 
given by Jaures and Polyansky. 

Many decades of struggle by the proletariat were needed, 
however, before the shift occurred in bourgeois legal doctrine 
towards recognition of strikes as a factor leading not to an end of 
but a temporary halt in the labour contract. This evolution of 
bourgeois legal theory is closely connected with the proletariat 
winning the right to strike, with recognition of it in constitutions 
and legislation. The idea that a strike, as such, is a violation of 
the employment contract came into clear contradiction with 
the new legislative rules and principles. Former doctrines 
regarding strikes from individualistic positions, from the point 
of view of classic concepts of contractual liability law, began to 
outlive themselves. The view of strikes as manifestations of 
collective labour relations, which best corresponds to modern 
reality, compelled most authors to admit that strikes led to a 
temporary halt in the labour contract and not to its end or, in 
other words, that the collective right to strike, granted to the 
workers, must prevail over the individual right to fulfilment of 
the contract, granted to the employers. Since a strike is consider- 
ed as legal on a collective level, it cannot be considered a viola- 
tion of the contract and provide grounds for civil law sanctions 
at the level of individual relations. A strike can lead to non-fulfil- 
ment of the contract, but this does not constitute a violation of 
it, since the strike is a realisation of a collective right that is an 
element of the legal status of the workers, subordinating to it- 
self all individual labour contracts.” 


' See: N. N. Polyansky, Strikes by Workers and Criminal Law, St. Peters- 
burg, 1907, pp. 120-121 (in Russian). 
See: Industrial Conflict, Ed. by B. Aaron and K. W. Wedderburn, p. 184. 
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At the present time, it is recognised in the majority of ca- 
pitalist countries that the strike, being a right secured in the 
law, leads to a temporary halt in legal labour relations. This 
recognition is usually accompanied by reservations and restric- 
tive conditions, closely linked with the interpretation in each 
country of the very concept of the right to strike. In the majority 
of cases, the temporary halt to the labour contract is interpreted 
quite narrowly, as a result of the impact on labour contracts 
only of “‘legal’’ strikes and in the absence of “gross guilt” on the 
part of the strikers. Moreover, no specific period is determined 
during which contracts cease to be in force as a result of the 
strike, nor are they extended for the period of the strike. 

The legal qualification of the impact of the strike on labour 
contracts is of major significance for the strikers’ protection 
against dismissal and for their legal status during the strike. 
Hence the question arises as to how the temporary halt to the 
labour contract as a result of the strike should be correctly un- 
derstood. In our opinion, such a modification of the relations be- 
tween the employer and workers does not lead to a break off in 
all the legal links between them, nor provide grounds for assert- 
ing that the legal status of the strikers has nothing in common 
with that of workers. In fact, some rights and obligations of those 
party to the labour contract remain in force during the period of 
the strike too. The workers, for example, are still obliged to en- 
sure the security of the production equipment, to protect the 
factory against fires (during a sit-in), and maintain commercial 
secrecy; the management still has to provide medical assistance 
to workers. In many cases, the workers do not lose their rights 
in the social security sphere. 

That a strike does not halt labour relations completely is also 
proved by the fact that, during the period of the strike, the col- 
lective labour relations between the workers and employers are, 
to some extent, retained. Thus, in France and the FRG, the 
members of enterprise committees, personnel delegates, and 
members of works councils continue to fulfil their functions 
during strikes. Finally, the period of a strike merely interrupts, 
but does not break off the length of service required for 
entitlement to a number of social security benefits, nor that 
determining the length of notice of dismissal, nor the overall 
length of service. In this way, the formula of a temporary halt 
to the labour contract is certainly not the same thing as that of 
the full halt to legal labour relations, even if only for a time, 
though protracted, in the sense of a break-off of all the legal 
links between the employer and workers. During the time of the 
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strike, the chief obligations of the sides are temporarily halted: 
that of the workers to work and the corresponding one of the 
employer to pay wages, and the obligation of the workers to 
submit to the internal regulations in the enterprise. At the same 
time, a number of rights and obligations of the sides, as already 
noted, continue to exist. The legal labour relations certainly do 
not vanish, 

This interpretation of the status of the strikers creates a 
legal basis, in particular, for various bank holidays to be paid 
for during the strike period. The main thing, however, is that, 
relying on this, objections can be made to the replacement of 
strikers and support given to their right to remain on the factory 
premises. 

At the same time, this approach does not give grounds for 
applying the formulae of contractual law against the strikers, 
since it proceeds from the fundamental changes in legal labour 
relations during the strike period, from the partial halt to the 
labour contract and the inacceptability, in this connection, of the 
traditional individualistic approach. 

A strike by some groups of workers often deprives other 
groups of the possibility of continuing to work. A strike by 
workers in key positions on the production line might entail a 
halt of the entire enterprise. Even a whole industry can be 
paralysed when workers in enterprises supplying energy and 
raw materials go on strike. 

Considering that a strike often hampers the continuation of 
the labour activities of workers not involved in it, it is important 
to clarify whether the labour contracts of such workers remain 
in force. This determines whether they can claim their usual 
wage. 

The practice of the judiciary differs on this in various coun- 
tries. It is a general rule, however, that the employer has the 
right, in certain cases, to break off the labour contract with 
such workers or at least not to pay them wages during the period 
of the strike. 

The question of the wages of those unable to work because of 
a strike is particularly important in that such workers are often 
not fully entitled to unemployment benefits. 

It should be said that the measures infringing on the 
interests of workers affected by a strike are directed partic- 
ularly against new types of strike struggle, when a strike by 
a small group of workers in key jobs might lead to stoppages 
affecting large groups outside the strike. The loss of wages 
and benefits by these workers is designed to set them against 
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the strikers and force them to put pressure on the latter. 

Strikes often affect economic relations and lead to a disrup- 
tion of the enterprise’s obligations to clients. The responsibility 
in this case is determined by applying the formula of force 
majeure to labour relations. A strike is qualified a force majeu- 
re if it is an unpredictable and unavoidable event, as a result 
of which the employer proves unable to fulfil his commitments 
through no fault of his own. It must be shown that the employer 
has done all he can to overcome the difficulties that have 
arisen. The assessment of force majeure is made each time 
depending on the situation. 

Recent judicial practice in the capitalist countries has been 
to interpret force majeure more broadly and liberally and has 
releaved employers more often of their responsibilities under 
business contracts disrupted by strikes. Judges often recognise 
that employers are free not to fulfil their obligations to clients, 
especially during lightening and general strikes and if a cor- 
responding provision is included in the business contract.’ In 
essence, this turnabout in judicial practice is aimed at helping 
factory owners to stand out more effectively against the strike 
struggle of the workers. 

The suppressive anti-strike functions of bourgeois law are 
manifested especially clearly in the setting of punishments for 
strikes that threaten law and order. The whole arsenal of 
punitive methods at the disposal of the state authorities is 
targeted against such strikes. Sanctions against “illegal” strikes 
are very differentiated, and their application shows the flexibi- 
lity of the antilabour tactics of the monopoly bourgeoisie. 

There are disciplinary, civil law and criminal law methods 
used against both the organisers of strikes (chiefly trades unions 
and their functionaries) and rank and file strikers. 

The trades unions as such are liable for, civil law respon- 
sibility for organising an “illegal” strike.” Concerning this 
responsibility, Lenin wrote: “Court injunctions instructing 
trades unions to compensate the capitalists for losses caused by 
a strike means in fact destroying the right to strike.’” 

Delict actions for damages brought by employers against 
trades unions are one example of encroachments on the right 

' See: J.-C. Javillier, Les conflicts du travail, Presses Universitaires de 
France, Paris, 1976, pp. 71-72. 

? A special form of responsibility is envisaged in the FRG in relation to a 
works council that has organised a strike. Such a council can, at the 
employer's request, be dissolved by court order. 


3 V. 1. Lenin, “Notes on The British Labour Movement and the Trade 
Union Congress’, Collected Works, Vol. 9, 1965, p. 413. 
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to strike. It is important to note that, in many cases, they involve 
not only the damages actually incurred, but also prospective 
profits. The amount of the loss is recovered from trade union 
funds. If the trade union refuses to abide by the court order 
all funds can be sequestered’ and ultimately their leaders be 
held criminally responsible for “contempt of court” or on other 
grounds. 

Rank and file participants in illegal strikes are subject pri- 
marily to disciplinary responsibility. Theoretically, the employer 
can use the whole range of punishments against them, including 
fines.” The most frequent reaction of the management to an 
“illegal’’ strike is, however, the firing without notice or seve- 
rance pay. This measure may be applied selectively to the 
ringleaders, or to all strikers in the form of a lockout. 

In connection with disciplinary measures, of major signi- 
ficance is the question of the grounds on which the participants 
in strikes are held responsible: should the charge be strictly 
individual in character according to the principle of individual 
responsibility, or is it collective? 

In several countries, such as France, the courts take the 
very fact of participation in an “illegal” strike as grounds for 
responsibility.” In other words, the presumption of the collecti- 
ve responsibility (guilt) of the strikers is established. Indivi- 
dual responsibility is applied when in the course of a “legal” 
strike the worker carries out “illegal” actions falling within 
the concept of gross guilt. 

Although a suit for damages can be brought against indi- 
vidual strikers, in practice such suits, as already indicated, 
are usually brought against trades unions. Suits against indivi- 
dual workers are rare and often entail a fine rather than the 
need to pay damages. For example this occurs in the event 
of a violation of the “obligation of peace’’ secured in the col- 
lective agreement. In France and Italy, rules protecting pro- 
perty rights are applied by the courts mainly against the parti- 
cipants in sit-ins. 

Criminal law sanctions are imposed for participation in 
“iHegal’” strikes or for “actions arising from strikes’, the se- 
cond being relatively more frequent. In this case, the strikers 
are held criminally responsible for offences that are only 
very remotely connected with strikes as such. These include 


' On some instances (in France) partial inviolability of the property of 
trades unions is established. 

: Disciplinary legislation is applied to striking government employees. 

* See: J.-C. Javillier, Les conflicts du travail, p. 62. 
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crimes against the state authorities (rebellion, riot), against 
the individual (threats, insulting behaviour, intimidation, 
blackmail, deceit, and the like) or against property (i.e., that 
of the factory owner). 

In practice, criminal sanctions are applied most often in 
two cases: against encroachments on the ‘freedom to work”, 
ie., against the strikers’ actions to keep strikebreakers out, 
and against participants in sit-ins. One more means for putting 
Pressure on strikers is court injunctions issued on the appli- 
cation of the employer according to a simplified procedure. 

To sum up, it may be said that participation in an “illegal” 
strike or “illegal”? actions in connection with a strike threaten 
the striker, in accordance with the rules of current bourgeois 
law, with disciplinary responsibility, up to and including dismis- 
sal, fines, the necessity to pay damages and in certain cases 
even imprisonment. The trades unions are usually threatened 
with financial responsibility under civil law. 

As far as the practical application of the repressive clauses 
of anti-strike legislation is concerned, a _ contradictory 
Picture may be observed in the capitalist countries. 

In many cases full use has been made of such clauses to put 
down strikes. Trades unions leading “illegal” strikes have been 
ordered to pay large fines; the “emergency regulation” proce- 
dure has also been brought into action repeatedly (about 40 
times in the USA since 1947 and 7 times in Britain since 1970). 
Regular troops or the National Guard have been brought in 
to replace the strikers. Sometimes strikes are put down by 
court orders issued at the employers’ request. Reprisals against 
participants, including the use of brute force, and repression 
against the most active and class-conscious workers have become 
widespread in the capitalist countries, especially in the 1980s. 
One example is the way the Reagan Administration put down 
the strike by air-traffic controllers from August to October 
1981 in the USA and dissolved the union that organised the 
strike. 

At the same time, it should be noted that the ruling circles 
of many capitalist countries are nowadays hesitant to apply 
repression on any broad scale against strikers and trade union 
leaders. Repressive actions are undertaken mainly to forcibly 
break up strikes involving the seizure of enterprises, and to 
halt “excesses” connected with picketing and put a stop to the 
activities of strikebreakers. 

In the majority of cases, disciplinary measures are taken 
against strikers while trades unions are held responsible under 
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civil law. Given the current balance of class forces, this is 
considered the most suitable and practicable method. It is 
characteristic that the authorities avoid using government- 
sponsored punitive measures on a mass scale against rank- 
and-file strikers. This would produce a serious adverse impact 
on society. Punitive measures are applied mainly against the 
trades unions and individual sanctions against the ringleaders 
(including measures of criminal responsibility). 

In the 60s and 70s, it often happened that, for tactical con- 
siderations, the ruling circles of the capitalist countries prefer- 
red, in general, to refrain from repressive measures even 
against formally ‘illegal’ strikes. 

Even so, the various repressive measures against strikes, 
including the provisions that so far have virtually never been 
applied, are at the ready, hanging like a sword of Damocles over 
the heads of the labour movement, for use by the ruling circles 
at the slightest provocation, especially during an intensification 
of the class struggle. 

Analysis of the state-monopoly regulation of labour con- 
flicts shows that its main purpose is to institutionalise them, 
i.e., not to prohibit them directly and unconditionally, but to 
regulate them within definite limits and fix them within the 
bounds of the ‘“‘system’’. The instruments used for such insti- 
tutionalisation are essentially all legal methods for regulating 
labour conflicts, which constitute forms of social control, 
called on to prevent such conflicts from going beyond accep- 
table limits. 

In relation to collective labour conflicts, the policy of in- 
stitutionalisation combines measures for their peaceful conside- 
ration with ones for curbing and putting down strikes, whereas, 
in relation to individual ones, this policy consists in the creation 
of a flexible, ostensibly “impartial” and ‘‘objective’”’ mechanism 
for resolving them, for the purpose of neutralising the dis- 
satisfaction of individual workers and preventing an individual 
labour dispute from growing into a mass, organised action 
in defence of collective interests. 

With the help of institutionalisation, state-monopoly capi- 
talism attempts to normalise and neutralise labour conflicts, 
to channel them and direct them along safe lines. “Clever 
legal regulation resorts only with restraint to banning the labour 
struggle, and rather strives to channel conflicts”.’ 


'H. Seiter, Streikrecht und Aussperrungsrecht, J. C. B. Mohr, Tiibingen, 
1975, p. 6. 


111 














Central to the policy designed to make labour conflicts 
harmless to the dominant system are direct and indirect bans 
and restrictions on the strike struggle of the proletariat, using 
all the force of state coercion. Nor is this by chance, consi- 
dering the upsurge of the strike movement and the new featu- 
res of the modern strikes, which frighten the bourgeoisie. 

The overtly violent and repressive aspects of state-mono- 
poly capitalism are manifested most clearly here. Yet, it should 
be noted that, under present-day conditions, the tactics of the 
bourgeoisie towards strikes have become more flexible and 
refined, and consist of more than just direct bans and suppres- 
sion. They are subordinated to the general strategic task that 
modern capitalism is trying to fulfil by social policy measures— 
to institutionalise labour conflicts. 

The range of anti-strike measures considered here is remi- 
niscent of three lines of military fortifications aimed, figurati- 
vely speaking, against the strike movement of the proletariat. 
The first line consists of bans on illegal strikes. The second 
consists of restrictions on officially legal strikes, involving 
various emergency procedures making it difficult to hold 
strikes that, under certain circumstances, may pose a threat to 
the capitalist system. Finally, the dominant class holds in reser- 
ve the possibility of using, if necessary, armed forces: the army, 
police, or National Guard for putting down strikes and repla- 
cing strikers. 

Of considerable significance for curbing and weakening 
the strike struggle are indirect measures, such as limits on 
picketing and boycotts, encouragement of strikebreakers, 
legal defence of lockouts, regulation of the legal status of 
workers affected by the strike, and use of the impact the strike 
might have on the economic relations of employers. 

It is important to note that the multitude of measures can be 
used against strikes either all together or in succession. In 
the latter case, each subsequent anti-strike measure is imple- 
mented as a safeguard in case a given link in the system fails. 

The paucity, brevity and vagueness of the rules of law and 
other acts relating to the law on strikes increases the signi- 
ficance of law enforcement bodies in determining the content 
and limits to strike actions. In many cases there is no possibi- 
lity of getting overtly anti-strike laws through parliament by 
public procedure, so the ruling circles of capitalist countries 
hand over the functions of limiting strike freedoms mainly 
to the courts, and this also ensures considerable flexibility 
in the realisation of anti-strike policy. 
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Summing up what has been said above about the social pur- 
pose and functions of bourgeois labour law, it should be noted 
that the deepening and intensification of the general crisis of 
capitalism reduced the effectiveness and results of state-mono- 
poly regulation as a whole. In particular, imperialism has not 
managed to achieve “full and complete” integration of the 
trades unions into the system of state-monopoly capitalism. 
The unions have not become mere appendages to the capitalist 
system. Left-wing trades unions that take a firm stand in the 
class struggle and come out resolutely against the theory and 
practice of integration are influential in the labour movement 
of many capitalist countries. 

Although there are also quite a few countries where the 
trade union movement is dominated by leaders who propound 
“class peace’? and “social partnership” and are inclined to 
accept the ‘‘rules of the game” imposed by monopoly circles, 
the objective logic of the class struggle and the pressure exerted 
by the rank-and-file union members often compel these leaders 
to resist attempts to turn the trades unions into an obedient 
tool of imperialist domination. 

The intensification of the class struggle compels the ruling 
circles of the capitalist countries to resort repeatedly to force 
and repression, and this often brings them into direct conflict 
with the national trade union centres, even those taking reform- 
ist positions. This is evidenced by the neoconservative shift 
in a number of the major capitalist countries in the 80s. In 
these countries, the state manifests itself particularly clearly 
not as a disinterested arbiter in class conflicts, but as an overt 
instrument of the monopoly bourgeoisie, directed against 
the working class. All this undermines the effectiveness of 
integration attempts and strengthens the resistance put up by 
the trades unions to assaults on their independence by both the 
monopolies and the state. 

The policy of institutionalising industrial disputes is far 
from always a success. The legal mechanism created for car- 
rying out this institutionalisation in practice has proved, in a 
number of cases, ineffective from the monopolies’ viewpoint. 
This applies to a certain extent to the entire system of anti- 
strike acts and procedures, including the arbitration mechan- 
ism. 

The ineffectiveness of many rules restricting strikes and 
their inability to deal with the strike wave in the 60s and 70s 
caused serious concern among ruling circles and was reflect- 
ed in special literature. 
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By their actions the working masses show that they do not 
accept the bourgeois class law and order, but challenge it 
and in a number of cases impose on the ruling circles their 
own reading of law, determined by the real correlation of the 
class forces. 

Measures to integrate the proletariat into the system of 
state-monopoly capitalism and institutionalise industrial dis- 
putes did not reduce social tension, lead to “‘class peace’ or 
eliminate the antagonism between labour and capital. 

While stating all this, it would, at the same time, be wrong to 
underestimate the potential inherent in the social policy of 
state-monopoly capitalism, its resilience, and its ability to 
manoeuvre, adapt to the changing situation and _ partially 
to overcome various difficulties in the social sphere. 

In particular, the legal means for integrating the proletariat 
into the capitalist system, institutionalising industrial disputes 
and implementing the “social revenge’ policy represent the 
monopoly bourgeoisie’s most powerful instruments in its strug- 
gle against actions by the masses jeopardising the dominant 
system. It cannot be denied that the latest means and methods 
of the social policy pursued by state-monopoly capitalism 
constitute a major danger for the labour movement, and ham- 
per the.revolutionary struggle of the proletariat. In a number 
of countries and in many cases they are having some success, 
even though transient. 


3. Labour Law and Rationalisation of Capitalist 
Production 


One of the new phenomena in the development of labour 
law under state-monopoly capitalism and during the scientific 
and technological revolution is the juridical support for mea- 
sures carried out by the state and individual entrepreneurs to 
rationalise production. 

The purpose of this rationalisation is to gear the capitalist 
economy to the demands of scientific and technological prog- 
ress and the intensifying competition on national and interna- 
tional markets, to step up the exploitation of the working 
people by new methods, ensure maximum profits and prevent 
capitalism from falling behind in the competition between 
the two systems. In order to achieve this, all resources at the 
disposal of the dominant circles in the capitalist countries have 
to be mobilised. State-monopoly capitalism is striving in this 
connection to orient labour law towards promoting produc- 
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tion, to gear legal methods for regulating labour to serving 
the practical needs of the capitalist economy. Various labour 
law acts (laws, collective agreements, internal regulations) 
have come into widespread use for improving vocational 
training and retraining of personnel, the organisation of labour 
in enterprises and the efficiency of work schedules. 

Let us look in more detail at the new trends in the develop- 
ment of bourgeois labour law under state-monopoly capital- 
ism. 


Legal Regulation of Vocational Training 


One marked feature of the legal regulation of labour in the 
developed capitalist countries has been a strengthening of 
legislative and collective bargaining activities in the sphere of 
the vocational training and retraining of personnel. This is 
a consequence of the deepening contradiction between the 
developing technology and the quality of labour power, which 
is increasingly lagging behind it. The bourgeois state has there- 
fore been compelled to interfere actively in the reproduction 
of labour power and to take steps to improve vocational train- 
ing. The bourgeoisie has to take account of the requirements 
of modern highly mechanised production, which demands an 
improvement in vocational training. Meanwhile, in the capital- 
ist countries a contradiction has manifested itself in recent 
decades between the rapidly growing demands made by scien- 
tific and technological progress on the skills and training of 
the working people, and the system of vocational education. 

In the 60s and 70s, laws were passed and collective agree- 
ments concluded in all the capitalist countries containing 
much that was new in terms of both the very approach to 
vocational training and of the specific provisions secured in 
them. These acts emphasise that vocational training must 
continue throughout the worker’s working life and ensure a 
link and continuity between basic training and subsequent 
retraining. Such a formulation of the issue reflects the fact that 
the acceleration of scientific and technological progress is 
accompanied by an increasingly rapid obsolescence of knowl- 
edge. In the opinion of many experts on labour issues, the 
rate at which professional knowledge and skills are now becom- 
ing obsolete is such that, in 10 to 20 years, skills become 
completely useless unless the worker undergoes some form 
of vocational retraining. 

This has led to a change in the very content of the concept 
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of ‘vocational training”. It now includes basic education, 
further education and retraining. The basic education covers 
the broad vocational training of the worker and provides 
him with the skills required for working in a specific sphere. 
Further education is intended to provide an opportunity to 
consolidate and extend professional knowledge and skills, to 
adapt to technological developments and new working condi- 
tions, and to allow for professional growth in the chosen spe- 
cialty. Retraining is for teaching the worker a new trade. 

The reforms carried out in recent years in a number of 
capitalist countries in the legal regulation of production ap- 
prenticeship, which remains the basic form of vocational 
training in production, deserve special attention.' 

Production apprenticeship relations are legally regulated 
in the form of a contract including the chief features of an 
employment contract: subordination of the apprentice to 
the internal regulations in the enterprise, his work for remu- 
neration, and the like. At the same time, the apprenticeship 
contract has a major specific feature in that it contains the 
employer’s obligation to teach the apprentice a trade. 

Typical of modern bourgeois legislation is the following 
definition of the apprenticeship contract. ‘The apprenticeship 
contract is a special variety of labour contract, by means of 
which the employer undertakes, apart from paying wages 
to the young worker, to provide him with a full and systematic 
vocational training carried out partly within the enterprise 
and partly in a vocational training course, while the young 
worker, in turn, undertakes to work for the given employer 
throughout the period of the contract” (Article 11 of the French 
Law of July 16, 1971). 

Factory apprenticeship as it emerged during the period of 
artisan production retained its archaic features in its tradi- 
tional form until the middle of this century. It was lengthy 
(up to 7 years) and the individual training of the apprentices 
was primarily in the practical skills of manual labour. Theoret- 
ical disciplines were taught to the apprentices in rather restrict- 
ed volume on courses or at schools outside the enterprise 
and, moreover, outside working time (evenings). The way the 
contract was formulated and the description of the rights and 
duties of its parties revealed survivals of the relations between 
the mediaeval master and his apprentices. It is understandable 
that, in this form, production apprenticeship had outlived itself. 


' See: Policies for Apprenticeship, OECD, Paris, 1979. 
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After the Second World War a sharp crisis manifested itself 
in it. The number of apprentices in many countries began 
to drop. The decline of production apprenticeship exacerbated 
the overall situation in vocational education in the capitalist 
countries. 

The demands of modern scientific and technological prog- 
ress and the struggle of the working class in the capitalist coun- 
tries for democratisation of education, made necessary a reform 
of the variety of vocational education discussed here. In recent 
decades the majority of capitalist countries have passed laws 
giving a largely new regulation of production apprenticeship 
and to some extent adapting it to the current level of develop- 
ment of the productive forces. 

1. The latest bourgeois labour legislation regulates in de- 
tail the formulation of the contract on production apprentice- 
ship, the rights and duties of the sides. [It demands that the 
contract be concluded in writing, signed by the employer, the 
apprentice and a parent (or guardian) of the latter and be 
strictly determinate in content. It must include, in particular, 
the following information: details on the parties to the contract, 
the aims, character and programme of training, the length of 
the probationary period, the length of the apprenticeship, 
the procedure for payment and the wage rate for the appren- 
tice, the length of annual paid leave for the apprentice, and 
the procedure for abrogating the contract. In France, the 
contract on production apprenticeship must be stamped by 
the director of the centre for the theoretical training of ap- 
prentices and be registered with the labour inspectorate. 

2. Minimum and maximum age-limits are set for production 
apprenticeship. 

3. In some countries the legislation provides for the obliga- 
tory vocational guidance of future apprentices. A young person 
wishing to become a production apprentice must go for a 
consultation to the centre for vocational guidance and receive 
a form verifying his professional inclinations. 

4..In order to determine whether an apprentice is suited 
for the chosen specialty, in most countries a probationary 
period of 1-3 months is set, during which time the contract 
can be broken off at any moment, without notice, at the personal 
discretion of the employer. Once the probationary period is 
over, the contract can be dissolved only in exceptional circum- 
stances. 

5. The legislation of many countries determines the demands 
on the technical knowledge, teaching skills and moral quali- 
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ties of the people entrusted with training the apprentices, 
and on the premises in which the training is to be conducted. 
Legislative acts regulate the procedure for the final exams 
(the examiners’ board, the procedure for allowing apprentices 
to sit the exams, the demands on them, and the like). 

6. Production apprenticeship lasts from 1 to 4 years; the 
rules governing its duration are usually formulated very flexi- 
bly. 

7. New aspects have been introduced into the organisation 
and methods of production apprenticeship. Thus, in the FRG, 
the list of trades for which production apprenticeship is car- 
ried out is determined by the ministry. For these trades, a 
detailed study programme must be drawn up specifying the 
period of study, the knowledge and skills to be acquired during 
the training, and the examination requirements. The law 
provides for the organisation of vocational training in mutual- 
ly connected and supplementary stages. On the completion 
of each stage of the training, the apprentice is given the chance 
either to take a skill test with a skill grade conferred on him 
as the result, or to go on with his training to the next stage. 
At the first stage the apprentice receives certain elementary 
knowledge and skills as a broad foundation for further study 
and a basis for his future work. At the second stage, the train- 
ing broadens the scope of the apprentice’s skills in various 
spheres. For this purpose, special attention is focused on deep- 
ening his understanding of the technological aspects of the 
trade and developing his ability to master new duties and forms 
of activity rapidly. At the subsequent stages of the specialised 
technological training, the apprentice must receive the neces- 
sary theoretical knowledge and practical experience for ful- 
filling high-skill jobs. 

The new legislative acts increase the role of theoretical 
instruction as a component of production apprenticeship. 
Theoretical instruction now takes up from a fifth to a third of 
the overall time allocated for training. This time is, as a rule, 
paid for. A complete day (and sometimes two) a week, or 
half a day twice a week may be allocated for such instruétion: 
the apprentice may also be sent on a special study course (for 
several weeks a year). The theoretical lessons include the 
fundamentals of physics, chemistry, electrical engineering 
and electronics. 

A new tendency that has received legislative support in 
some countries is the training of apprentices in practical work 
skills in instruction workshops or instruction sections of enter- 
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prises. In the literature on production apprenticeship, need 
to set up mandatory special instruction workshops or sections 
is based on the following considerations. The instruction work- 
shop, being free from the tension and dangers inherent in 
production, makes it easier for the young person to adapt to 
the enterprise and make a gradual transition from school to 
factory. The training in the trade proceeds more efficiently 
if it is carried out by an experienced teacher, relieved from 
his production duties and using the latest teaching methods. 
The tension of the work rhythm leaves little time, under usual . 
conditions, for the worker or skilled worker to keep an eye 
on the apprentice and guide his activities. Under normal pro- 
duction conditions, the apprentice can get in the way of the 
personnel and distract people from their work. 

While noting certain trends in the development of production 
apprenticeship in the capitalist countries that are determined 
by the objective demands of technological progress, it should 
also be remembered that, under capitalism, improvement 
of the system and methods of vocational training is subordina- 
ted primarily to the goals of stepping up exploitation and raising 
profits. The work of apprentices is paid for at reduced rates. 
In practice, the employers often ignore their duty to provide 
the apprentices with a theoretical education and prohibit 
them from leaving the enterprise to study during working 
time. This arbitrary power of the owners is facilitated by the 
fact that, in many instances, the theoretical education of the 
apprentices takes place in schools set up by the employers 
themselves. Attendance and the education process in these 
schools is not controlled by the state or trades unions. The 
classrooms are overcrowded and there is a constant shortage 
of teachers. 

The use of apprentices to fulfil unskilled jobs, discrimina- 
tion against them in wages, various forms of exploitation and 
gross violation of the current laws are a major source of capi- 
talist superprofits. 


Productivity Bargaining Agreements 


One of the novelties in bourgeois production rationalisation 
in several countries that appeared in the 60s was so-called 
productivity agreements—a specific variety of factory collec- 
tive agreement. Ordinary collective agreements secure mainly 
the size of wages and other terms of employment, while a 
productivity agreement contains an elaborate programme of 


119 








measures to improve the organisation of production, mate- 
rial incentives and other methods for the more efficient exploi- 
tation of the labour force in order to raise productivity and 
intensify the work process without additional investment. 
These measures are precisely formulated as obligatory or 
standard terms of collective agreements, with the rights and 
obligations of the sides determined. 

Being bilateral, productivity agreements include mutual 
obligations of the workers and management. Those of the work- 
ers consist in having to agree to the major changes in the 
production process and working conditions carried out dur- 
ing the course of rationalisation, and to give them their active 
support. The obligations of the management are mainly con- 
cerned with raising wages. 

Productivity agreements thus seriously modify the traditional 
formal criteria for changing the level of wages in the process 
of their regulation by collective bargaining.’ The rise in wages 
is linked by such productivity agreements not with a rising 
cost of living, or with rising wages in similar enterprises but 
with comprehensive rationalisation of the production process, 
leading to a cut in the number of jobs, greater intensity of 
labour and greater exploitation of the workers. 

Productivity agreements herald a new stage in the develop- 
ment of the bourgeois collective-bargaining regulation of 
labour, an expansion of its functions and role. Collective agre- 
ements are becoming not just a means for the legal securing 
of working conditions, but also specific methods for exploiting 
labour power and raising the efficiency of production. 

Although productivity agreements exist in many capitalist 
countries, they have been most common in Britain where 
the ruling circles have regarded them as important measures to 
accelerate economic growth and_ intensify  produc- 
tion. 

The first productivity agreement was concluded in British 
industry in 1960 at the Esso oil-refinery near Southampton. 
In subsequent years, these agreements began to spread rapidly. 
By the late-60s and early-70s, they were in operation in various 
industries and were concluded, as a rule, within the framework 
of the enterprise or the company. There are, however, also a 
number of industry-wide productivity agreements (in the chem- 
ical and rubber industries, for postal workers, and employees in 


' In practice, of course, it is not some formal criteria, but changes in the 
value of labour power and the real correlation of the class forces that deter- 
mine wage movements. 
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the electricity, gas and water-supply industries and rail transport). 
These agreements determine the general principles and guide- 
lines which are specified in more detail in factory collective 
agreements taking account of the specifics of individual 
enterprises. 

Although in subsequent years the numbers of productivity 
agreements fell,’ in the 70s they continued to play a certain 
role in the implementation by the British ruling circles of the 
policy of raising the efficiency of production and the produc- 
tivity of labour. They are also used as a means for maintaining 
“class peace” in enterprises. 

Productivity agreements differ in content from one enterprise 
to another, yet the most typical rules and provisions of 
British agreements of this type may still be identified. 

1. Regulations concerning the organisation of the work 
schedules by eliminating excess overtime. 

2. Regulations providing for combined trades (jobs), expan- 
sion of workers’ skills and the range of their duties. It is estab- 
lished, for example, that operators shall carry out part of the 
repair and adjustment of machines, machine-tools and technol- 
ogical devices. Multi-machine operation is introduced on a 
broader scale. 

3. Provisions concerning the elimination or a substantial 
cut in the number of ancillary workers, their functions being 
handed over to skilled workers. 

4. Regulations favouring greater mobility of workers, 
their movement around during the labour process; elimination 
of trade barriers, of the system under which a given job is 
carried out only by people belonging to specific trades. 

5. Special provisions for reducing the number of workers, 
for example, minimising aircraft crews, crews servicing diesel 
and electric trains, and the like. 

6. The introduction of more flexible shift systems, espe- 
cially the broadest possible use of evening and night shifts. 

7. Provisions eliminating breaks during work (snack- 
breaks, washbreaks from dirty jobs, and so on), which are 
superfluous from the management’s point of view. 

8. A simplified wage structure, especially a rise in the share 
and stimulating role of the basic wage rate. 

9. Introduction of the latest work study methods, job eva- 


One of the main reasons for the drop is the resistance put up by trades 
unions, which, in connection with the tremendous rise in unemployment, 
increasingly often refuse to conclude such agreements, since they justifiably 
fear mass redundancies. 
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luation and merit rating, for the assessment and rating of 
work and workers and determining of the size of wages; changes 
in the management of production (elimination of superfluous 
management links and the like). 

10. Broader rights for the management in supervising the 
workers, 

Productivity agreements were engendered by a striving by 
the capitalists to make more active use of legal levers for adapt- 
ing the organisation of labour in enterprises and methods 
for using labour power to the modern technology, to the balance 
of class forces, and the situation on the labour market which 
was characterised in certain periods by a shortage of skilled 
personnel in a number of industries, thus necessitating specific 
labour-saving measures. 

The chief purpose of productivity agreements is to increase 
the efficiency of labour, reduce production costs and, above 
all, outlays on labour power by cutting ‘‘excess” personnel 
and making better use both of the labour of the remaining 
workers and of the assets and all production resources. At 
the same time, productivity agreements are a reaction on the 
part of the employers to the successes scored by the working 
class in the legal securing of their gains. Not being in a posi- 
tion, under modern conditions, to withstand the pressure exert- 
ed by the workers and prevent wage rises, the capitalists strive, 
with the help of productivity agreements, to achieve a rise 
in output that would more than compensate for the conces- 
sions they have been forced to make over wages and other 
terms of employment. This would keep up the level of profits 
and prevent redistribution of the national income in favour of 
the workers. A major goal of productivity agreements is to 
raise the competitiveness of enterprises, given the sharp inten- 
sification of the competitive struggle on the domestic and 
international markets. 

Productivity agreements are called on to undermine the 
resistance of the workers to the latest methods of exploitation. 
They are directly targeted against the so-called work rules 
fixed in collective agreements in a number of capitalist coun- 
tries, which envisage specific forms of control by the trade 
union over the production operations, the work schedules, the 
speed of assembly line, time rates, the introduction of new 
equipment, the size of work teams, maintenance standards, and 
the like. Work rules constitute a certain barrier to increased 
exploitation of the workers, intensification of their labour and 
redundancies as a result of the introduction of new technology. 
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By providing the management with complete freedom to 
undertake rationalisation measures, productivity agreements 
essentially abolish “work rules’ and expand the sphere of the 
owner’s power, his arbitrary sway in the introduction of new 
labour organisation methods, and an increase in the manager- 
ial control over the workers in the production process. 

The American writer Thomas Kochan calls productivity 
agreements a “strategy for dealing with outmoded work rules 
that inhibit labor efficiency”.' 

Productivity agreements are intended not only to reduce 
the workers’ and trades unions’ resistance to increased capi- 
talist exploitation, but also to involve the workers and their 
organisations in the drive for productivity, to ensure their 
cooperation in this sphere, and also to promote “class peace”’. 

Of equal importance for employers is improvement of the 
system of collective bargaining regulation of labour, its adap- 
tation to the demands of modern production, and more effective 
use of collective agreements for increasing exploitation of the 
working class. 


New Work Schedules and Their Legal 
Regulation 


In the 70s, many experiments were carried out in the in- 
dustrial capitalist countries with the introduction of new pat- 
terns of working time. 

Although bourgeois propaganda does its best in advertising 
the new work arrangements as an indication of a “rise in the 
quality of working life” and “humanisation of labour’, in 
essence the introduction of such schedules is merely one more 
aspect of capitalist rationalisation, which at the present time 
includes measures for organising working time more efficiently. 

The elaboration of new work schedules was a reaction by 
the employers to the shortening of the working day and work- 
ing week achieved by the proletariat. It was called on to 
increase the intensity of labour and the productivity of each 
worker, and thus prevent profits from falling. 

During the experiments with new labour regimes, different 
variants are worked out for the distribution of working hours 
during the day and the week. Some of them are accompanied 
by serious changes in the traditional, customary work order 
(the sliding work schedule), while others provide for a more 


' Th. Kochan, Op. cit., p. 350. 











or less significant correction of certain elements of the working 
day or working week (compressed workweek or workday, 
staggered hours, 1.e., a variable start and end to the workday). 

The most widespread at the present time is the sliding sched- 
ule (flexitime), especially in the European capitalist coun- 
tries. 

Under this system, the start and end to the working day are 
determined for each worker taking into account his own wishes, 
on the condition that, during a specific period of the working 
day (the “obligatory presence time” or “core time’’) all workers 
must be at work. At the beginning and the end of each working 
day, each worker can arrive and leave at any time he finds 
convenient (flexible start time, flexible finish time). He does 
not have to keep (within certain limits) to any set duration 
of the working day or sometimes working week on the condition 
that the duration of the working time over a certain registered 
period (week, month, sometimes year) does not exceed the 
normal number of working hours (the sum total of working 
time). The calculation of the working time of each individual 
worker is carried out by special computers. 

Under a “compressed workweek”’, the weekly working hours 
are worked off in 4 or even 3 working days, which are corre- 
spondingly longer, while the workers then have 3 or more days 
off a week. Under this system, the working day may last 11, 12 
or even 13 hours. 

A class struggle is being waged around the issues connected 
with the introduction of new work schedules. The workers and 
trades unions are against these regimes being used for inten- 
sifying labour, undermining the labour movement and subor- 
dinating individual workers to the interests of the employers. 
The trades unions usually give a negative appraisal of the ‘‘com- 
pressed workweek” and oppose its introduction. They rightly 
regard this system as leading to excessive extension of the 
working day and the worker’s exhaustion which does not pass 
off even during the period of extended weekly rest, especially 
since low wages force many workers to take on additional jobs 
during this time. The introduction of the “compressed work- 
week” undermines the most important achievement of the work- 
ing class in the capitalist countries—the 8-hour working day. 
In many instances, the introduction of such a schedule violates 
the legislation on the length of the working day for all workers, 
or for women and young people. The introduction of the 
“compressed workweek”’ also leads to encroachment on the 
material interests of the workers, since the extra hours worked 
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are not paid at overtime rates. With a lengthy working day, 
the workers are in fact unable to take part in trade union 
activities in out-of-work time. In this way, the “compressed 
workweek” is indirectly detrimental to the trades unions and 
undermines their links with the workers. Finally, the introduc- 
tion of such a schedule distracts the workers’ attention from 
the struggle for the chief demand of the labour movement 
in this sphere—a further shortening of the working week and 
the working day. 

As for flexitime, the trades unions recognise that it has certain 
positive aspects for the workers, and some support its introduc- 
tion. A number of national trades unions in the capitalist coun- 
tries (such as the CGT in France) have certain reservations, 
however. They are concerned that the introduction of such 
a timetable might be used by the employers to split the working 
people (they transfer only certain categories of office workers 
and the most “outstanding” shopfloor workers to flexitime), 
to step up exploitation and foster the ideology of ‘‘social 
partnership’ among the working people. Attention should be 
paid to the fact that, with the help of flexitime, the employers 
try to get round the laws limiting the length of working time, 
stipulating higher wages for overtime and other rules of the 
labour legislation. There is a danger that the employers will 
attempt to use flexitime to distract the workers’ attention from 
the struggle for the most important demands of the labour 
movement—for shorter working time and guaranteed employ- 
ment. 

The experience of the last decade has shown the employers 
the value (for them) and economic effectiveness of many of 
the working time arrangements originally introduced on an 
experimental basis. The question has arisen of securing them 
in certain rules of law (statutes) for wider dissemination. 
This applies primarily to flexitime. Initially the owners’ exper- 
iments with work schedules were either not fixed anywhere 
or were formulated to some extent in the internal regulations 
of the enterprises. Subsequently, as a result of the trades unions’ 
demands for restrictions on the arbitrary power and discretion 
of the employers in the sphere of labour organisation, many 
provisions concerning work schedules, particularly new ones, 
began to be included in collective agreements, both ordinary 
ones and productivity agreements. Finally, the question of 
flexitime came under legislative regulation. In the French 
Law of December 27, 1973 on improved working conditions 
(Article 16), the employers were empowered to reject a col- 
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lective work schedule and introduce flexitime on agreement 
with individual workers. Such an agreement comes into force 
if the enterprise committee (or in the absence of such a com- 
mittee—a staff delegate) does not object to it. The labour 
inspector has to be informed about each individual fiexitime 
agreement. These provisions were introduced into the law on 
the insistence of the trades unions which sought to establish 
strict control over measures to introduce new work schedules. 

In 1985, new work schedules were endorsed legislatively in 
the FRG. 

When assessing the above means and methods for capitalist 
rationalisation, account should be taken of the fact that capi- 
talist rationalisation means primarily improvement of the 
sweating system, of methods to “squeeze out of the worker 
three times more labour during a working day of the same 
length as before’.' Hence, it follows that the assistance given 
by modern bourgeois labour law to the rationalisation of capi- 
talist production is intended to step exploitation of labour 
power over further and by new methods. At the same time, 
it should also be remembered that the rules of bourgeois labour 
law that are directly and closely connected with the technologi- 
cal and economic aspects of production and with the organi- 
sation of labour, often manifest, though in a form distorted 
and perverted by the capitalist system, the objective demands 
of scientific and technological progress, the needs and require- 
ments of modern mass production. 


4. Legal Regulation of the Terms and 
Limits to the Exploitation of the Labour Force 


The fixing of terms and limits to the exploitation of labour 
power is an important function of bourgeois labour law. 

These functions clearly reveal its contradictory character, 
the coexistence and interweaving within it of rules and insti- 
tutions that, on the one hand, secure forms and methods of 
capitalist exploitation and are aimed primarily and sometimes 
purely at intensifying this exploitation and splitting the working 
people, and, on the other hand, legal provisions setting certain 
limits to capitalist oppression, protecting the working people 
as a whole or individual categories of them (women, adoles- 
cents) against the excesses of exploitation. 


‘Vv. 1. Lenin, “A Scientific System of Sweating”, Collected Works, Vol. 
18, 1973, p. 594. 
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The legal provisions on labour protection are either a re- 
sult of the struggle of the working class, an enforced conces- 
sion on the part of the ruling classes, or a consequence of the 
self-restraint of capital for the sake of preventing a revolution 
and ensuring the survival of capitalism, or a result of the com- 
bined action of both these factors. 

Let us look at how the given functions of bourgeois labour 
law are actually realised, using the example of the employment 
contract and protection of the labour of women. 

Issues involved in the legal regulation of the labour contract 
are among the most acute social problems of capitalism. They 
are the pivot of the class struggle, since they affect the vital 
interests of workers, have a serious effect on conditions and the 
very possibility of selling and making productive use of labour 
power—the only source of subsistence for the proletariat. 
The importance of these questions has increased particularly 
in the age of the modern scientific and technological revolu- 
tion. One of its consequences under capitalism has been an 
intensification of the problems of employment, which makes 
questions of job placement, intersectoral and territorial mobility 
of workers, and the procedure for changing and breaking 
off labour relations especially acute. 

As a result of the active development of legislation and col- 
lective agreements, a certain restriction was introduced during 
the 19th and especially in the first half of the 20th century on 
contractual freedom in individual legal labour relations: the 
spheres of the employers’ totally unrestricted discretion, or 
formally “amicable agreements” between the parties to a labour 
deal, not limited by any legal rules, have become increasingly 
narrow. The development of legislation led to a restriction of 
the employers’ prerogatives, especially in hiring and firing, 
although, at the same time, this legislation contained several 
rules securing the owners’ power and the subordinate position 
of the workers. 

Under capitalism, throughout its history, each step in the 
legal regulation of the labour contract has been accompanied 
by a class struggle, the result of which has been certain re- 
strictions on employers’ prerogatives, especially in hiring and 
firing. 

Until recently, in the capitalist countries, the owners’ discre- 
tion in concluding an employment contract was restricted 
mainly by provisions concerning labour protection for women 
and young people (the minimum working age, a ban on using 
women or adolescents in dangerous or harmful jobs). These 
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provisions were won by the proletariat back in the 19th century 
and partly in the first half of the 20th. 

In the 60s and 70s, provisions prohibiting discrimination 
in hiring appeared in the labour legislation of many capitalist 
countries. J 

Laws against discrimination are a gain of the working 
people, a forced concession by the ruling circles of the capitalist 
countries to the struggle by the broad masses of the people and, 
above all, an attempt to ease ethnic problems in these countries. 
Account should also be taken of the fact that, under contem- 
porary conditions, the ruling circles of the capitalist countries 
strive to create the impression of a struggle against the most 
glaring evils of bourgeois society, in order to make it more 
attractive in the eyes of the broad populace. 

The fundamental shortcomings of the anti-discrimination 
legislation in force in the capitalist countries are pointed out 
by many Western law experts. The Belgian law Professor 
R. Blanpain, for instance, regards the laws operating in this 
sphere as being far too weak and very ineffective. He notes 
that, in the majority of countries, they do not provide for the 
obligatory hiring of a worker who has suffered from discrimina- 
tion; the plaintiff himself has to prove the fact of discrimination, 
which is rather difficult, since the employers, as a rule, resort 
not to open, but to concealed and indirect discrimination 
against workers in hiring. One indication of how ineffective 
this legislation is, is provided by the fact that although interested 
workers can, in many countries officially, make a complaint to 
the courts about discrimination in hiring, in fact the courts hear 
hardly any such cases. The Belgian lawyer concludes his 
analysis of the antidiscrimination legislation of the capitalist 
countries on a very pessimistic note: ‘Equality and equal 
treatment still constitute an unrealised ideal, a belated and 
overdue dream. Notwithstanding grand principles, laid down 
in national and international instruments, inequality still seems 
deep-rooted; this is also due to the lack of overall effective 
enforcement agencies, procedures and remedies. The realisation 
of equality programmes and affirmative action depend more- 
over heavily on economic capacities of the country involved. 
In times of crisis, when the number of jobs are diminishing and 


opportunities are shrinking, the pressures for discrimination 
increase.” 


' Comparative Labour Law and Industrial Relations, Ed. by R. Blanpain, 
Kluwer, Deventer, Netherlands, 1982, p. 351. 
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Alongside the anti-discrimination legislation, another, op- 
posite tendency is also emerging in the development of bour- 
geois labour law—the adoption in a number of countries of legal 
acts permitting, on some pretext or other, discrimination in 
hiring for political reasons and the introduction of discrim- 
inatory provisions infringing on the labour rights of immigrant 
workers, | 

Bourgeois labour law recognises the employers’ right to 
apply any methods of personnel selection. In many cases this 
makes it easy for them to get round the regulations prohibiting 
discrimination in hiring. To this end, psychological tests are 
used particularly frequently. It is often the score gained on such 
a test that is considered decisive in hiring, though the ability of 
most such tests to determine the true effectiveness of the appli- 
cant’s future work (validity of the tests) is negligible. This is 
recognised by many experts in the sphere of psychology. More- 
over, the interpretation of tests is often subjective and incom- 
petent. 

The working people and their organisations are not involved 
in the supervision of hiring, nor, in particular, the procedure of 
vocational selection and the validity of its results. The applicant 
is not, of course, in a position to verify the correctness and objec- 
tivity of the results of tests. Under these conditions, it is easy for 
the employers to give the impression of objectivity and scien- 
tific justification for the most extreme forms of discriminatory 
policy and overt arbitrariness in hiring. Indeed, with the help 
of specially devised tests, any candidate not to the employer’s 
liking can easily be failed and rejected, and this fact alone can- 
cels out the formal prohibitions on discrimination in hiring. 

The possibilities for comprehensive testing of the appli- 
cant’s personality have been expanded by the use of the latest 
technology. In particular, computer technology allows the 
owners of capitalist enterprises to modernise blacklisting in line 
with the electronics era. At present, computerised data banks 
of the most diverse information on large numbers of people 
have been or are being set up in major corporations and on the 
national scale in developed capitalist countries. The storage of 
information on the political views, membership of parties and 
trades unions, race, nationality, behaviour at work, ‘‘divergent” 
behaviour at home and compromising acquaintanceships of 


' See, for example: Die Zerstérung der Demokratie in der BRD durch 
Berufsverbote, Pahl-Rugenstein, Cologne, 1976; M. Kutscha, Verfassung und 
“streitbare Demokratie”’, Pahl-Rugenstein, Cologne, 1979; K. Storsberg, The 
Situation of Migrant Workers in Europe, Strasbourg, General rep., 1976. 
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employees leads to the creation of an insuperable discriminatory 
barrier for some wage earners and dooms them to permanent 
unemployment, since information that is compromising from the 
standpoint of the employers’ personnel policy will accompany 
them throughout their lives and can be handed to any interested 
employer. 

The worker is absolutely defenceless and has no rights 
in this matter. Neither he, nor the trade union representing 
him can verify whether the data are correct and objective, 
to say nothing of the fact that various types of machine error 
and imprecision are possible. 

The danger of a centralised system of blacklists being set 
up with the help of the latest technological means, and of 
other abuses connected with the storage and use of informa- 
tion, seriously concern the trade union and the broad demo- 
cratic public. Public pressure and the struggle of the working 
class have forced the ruling circles in a number of capital - 
ist countries to agree to pass laws establishing specified 
forms for administrative control over the information activi- 
ties of the state and private organisations. Such laws have 
been passed in the USA, the FRG, France, Canada, Sweden, 
Austria, Norway, Denmark and Luxembourg. 

The profound transformations in production connected 
with scientific and technological progress entail, in many 
instances, an objective need for transfers of workers, changes 
in their work functions and, consequently, the content of 
labour contracts. 

Under capitalism, the possibility of such transfers fits 
completely within the framework of the directive power 
of the employers, who can determine the production oper- 
ations of enterprises, which changes are necessary in the 
organisation of production and labour, the quantitative 
and qualitative composition of the personnel, and hence 
also the functions of each individual worker. Moreover, 
it is usually stipulated that the transfer to another job should 
not lead to a drop in wages or any fundamental change 
in the functions. With this restriction, the owner of the 
enterprise may transfer the worker, without his consent, 
to another permanent or temporary job, including in another 
enterprise or locality. The worker’s refusal involves dismiss- 
al. The worker can count only on material compensation, 
if the court finds that the employer acted in an unjustified 
way, constituting a “contempt of the law”. The employer 
always has an opportunity to justify such a transfer out 
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of considerations of “economic necessity” or “force majeure” 
and thus avoid any responsibility. The legislation does not, 
as a rule, expand on the content of these concepts. The court 
usually takes the management’s reasons at their face value, 
especially when it refers to the “demands of technological 
progress”. It is clear that such a system deprives labour 
functions of their stability. The worker might be faced at 
any moment with a difficult dilemma: either agree, in many 
instances against his own interests, to a change in the la- 
bour contract, or to lose his job. 

The owner’s right to transfer a worker against his will to 
another job (ius variandi) remains in the majority of cases 
unshakeable in bourgeois labour law. It allows the employers 
to move their labour force around, without considering 
the interests of the workers and making them bear the costs 
of technological progress when transfers are called for by 
changes in technology. 

The development of the legal regulation of dismissals in in- 
dustrial capitalist countries is characterised in the post- 
World War II years by a gradual rejection of individual 
dismissals according to the principle of ad nutum (breaking 
off the individual labour contract concluded for an unspeci- 
fied period, at the discretion of the employer but on the con- 
dition that the worker is given notice and severance pay) 
and the almost universal legal regulation of mass (collective) 
dismissals, which are mainly the result of the introduction 
of new technology. 

In the 70s, the labour law of many capitalist countries 
definitively established the principle that any individual 
dismissal has to be for a good reason. This principle was 
formulated and specified in various ways in different coun- 
tries. The rule that an illegally fired worker is not mandatorily 
reinstated, but is only entitled to a certain monetary com- 
pensation, remains in force, however, in most countries. 

As far as collective dismissals are concerned, the legal 
acts passed in the capitalist countries in the 60s and 70s 
provide, first, for obligatory advance notice of the proposed 
dismissal, issued to the trade union or the representative 
body of the employees; second, for the administrative body 
to be informed of the dismissal or official approval of it to 
be obtained; third, for the holding of talks with the trade 
union (or employees’ representation body) on the possibility 
of mitigating the consequences of the redundancies for the 
workers; fourth, for employers to be obliged to pay the 


131 








workers severance payments; fifth, for the dismissed workers 
io retain, for a certain time, the priority right to reinstate- 
ment in their former job if production is expanded. 

It is obvious that all the measures mentioned envisage 
no cardinal remedies and are in no way capable of ensuring 
stability of jobs or true protection of the working people. 
They merely put off dismissals for a certain time and provide 
for partial compensation of those dismissed, but certainly 
not their employment. 

In the face of mass redundancies, the working people of 
the capitalist countries are going to extreme lengths more 
and more often and resorting to such acute forms of class 
struggle as sit-ins or works-in (strikes accompanied by the 
occupation of enterprises that are to be closed down). This 
has often proved to be the only way to achieve satisfaction 
of the workers’ legal rights. 

The labour protection regulations for women, considering 
their genetic, physiological and psychological specifics, are 
a result of the struggle waged by many generations of the 
working class. The need for such legislation was stressed 
in particular by Engels. 

Modern bourgeois labour law contains a number of special 
provisions concerning women: a ban or restriction on their 
employment in dangerous, harmful, underground or night 
work, limits to the weights they can be expected to move 
or carry, maternity leave, nursing breaks, and the like. 

Although, in the 70s, a number of countries (Italy, the 
FRG, France) passed new laws improving labour protection 
for working mothers, bourgeois legislation on the protection 
of women’s labour in general has considerable limitations 
and shortcomings, especially unacceptable given the broad 
mechanisation of production, increasing tension of work and 
expanding production of substances harmful to the female 
body. 

In recent years, an intensive campaign has been waged 
in many capitalist countries against special protection of 
female labour, and in some of them such legislation is being 
eroded: corresponding laws are either being rescinded com- 
pletely or recognised as invalid by the courts. 

In the West, the opinion has become widespread that 
special protection of female labour does not correspond 
to modern conditions, is not justified from the medical stand- 
point and violates the principle of equality of the sexes. 

We cannot agree with this opinion. Legislation on the 
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protection of female labour is a result of many years of strug- 
gle by the working class and constitutes a major component 
of modern civilisation. Working women and mothers are 
still, if not even more, in need of the special protection of 
the law. The need for such protection has been repeatedly 
justified in world scientific literature on the basis of physi- 
ological, medical, sociological, genetic, psychological and 
economic data. These measures have nothing to do with 
discrimination against women, which is demonstrated under 
capitalism in a completely different way. In this case it is 
a matter of attempts, under cover of demagoguery, parti- 
cularly concerning “equality of the sexes’, to eliminate 
one of the oldest and most significant social gains of the 
proletariat. 

Analysis of the legal regulation of the conditions of and 
limits to the exploitation of labour power as one of the func- 
tions of bourgeois labour law would be incomplete if we did 
not note that, in the 80s, completely new aspects have emerged 
in the legal regulation of labour relations in the developed 
capitalist countries, 

The traditional model of the employment contract, which 
took shape in its basic features back in the 19th century 
and is characterised by relative stability of legal relations 
(work for an unspecified period, full employment on the 
terms agreed during the conclusion of the contract and 
not available for unilateral changes without good reason) 
has begun to undergo transformations. 

Under contemporary conditions, the existing, traditional 
type of employment contract with its standard and more 
or less stable terms of hire, has ceased to satisfy the demands 
of capitalist production and reproduction, the interests of 
maximising profits and stepping up exploitation of labour 
force. 

Capital is striving persistently for maximum mobility of 
the labour force and changeability of legal labour relations, 
for flexibility of legal regulation of hiring, which would 
allow the employers to adapt rapidly to the changing econo- 
mic situation and technological and structural shifts. In this, 
the employers claim, they are hampered by the “excessive 
rigidity” of legal regulation. Hence their demand that the 
labour contract not be “excessively” determinate in legal 
terms, that the employers be given the right to introduce 
many changes into working conditions at their own discre- 
tion, especially the length of working time and work sched- 
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ules depending on the demands of the economic situation 
and, finally, that atypical forms of employment (temporary 
work, part-time work, work at home, and the like) may 
be introduced when necessary without any restrictions. 

In recent years, the employers have taken advantage of 
the new situation on the labour market to start maximising 
de facto the individualisation of labour legal relations. Their 
aim is, on the one hand, to make these relations as flexible 
as they need, and, on the other, to exclude, to one degree 
or another and in one form or another, masses of workers 
from the sphere of application of labour legislation and 
collective agreements, and include them in the sphere of 
directive or other power of the employer. 

The growth rate of atypical forms of employment in the 
capitalist countries is such that, according to available 
estimates, by the end of the century they may have become 
one of the chief forms of the capitalist use of labour re- 
sources. 

In essence, it is a matter of far-reaching attempts by 
the bourgeoisie to change quite fundamentally the tradition- 
al legal formulation of the sale and purchase of labour 
power, to thus achieve more effective exploitation and, more- 
over, emasculate the rights and guarantees the proletariat 
has won in this sphere. 

This tendency has already received partial legislative 
formulation in a number of countries (the FRG, France, 
Belgium): in these countries, flexibility has, in particular, 
been legalised. 

In practice, there are two main varieties of it secured in 
individual labour contracts: 

—during the conclusion of the labour contract, the 
monthly or annual duration of working time is agreed, varying 
at the employer’s discretion within the maximum limits set 
for the month, quarter or year; 

—the labour contract does not set any fixed length of 
working time; it provides only for the employer’s right 
to summon the worker when needed (work on call), the 
length of the working day either being indicated or not; 

—sometimes labour contracts not only do not specify 
the length of working time or the schedule, but not even 
the labour functions. They merely envisage that the enter- 
prise will, when necessary, use the employee in work that 
is not determined in advance. 

The anti-labour character of the measures introducing 
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flexibility is often concealed by assertions to the effect that 
the workers themselves have a vested interest in such flexi- 
bility. This is far from true, however. The fact is that the 
workers themselves and their organisations do not participate 
in forming the new work schedules. These are introduced 
at the employers’ discretion and in their interests, although, 
of course, such a schedule might sometimes suit certain 
individual workers, too. Overall, however, the issue here is 
certainly not an improvement of the position of wage work- 
ers, but primarily an enforced shortening of the working 
time, a consequent cut in wages, and with labour relations 
becoming highly indeterminate. This cannot but undermine 
the legal status of the wage workers. Suffice it to say that 
these measures legalise the practice of labour contracts 
when the workers, on the conclusion of the contract, have 
no idea even of the length of work and, consequently, of 
the income level they can count on. The minimum level 
of income is not, of course, guaranteed for partial employ- 
ment. 

Even greater harm is inflicted by flexibility to the collec- 
tive interests of the working class. It is openly regarded in 
business quarters as a counterweight and alternative to the 
demands of the trades unions for a shorter working week 
without cuts in wages and, in particular, for the introduction 
in the near future of a 35-hour working week. 

The introduction of flexible work patterns established, 
moreover, on an individual basis, makes it difficult for the 
workers to unite and organise their struggle for further uni- 
versal reduction in the working hours and working week 
with wages kept intact. In addition, it threatens the chief 
gain of the working class—the legally established working 
hours and working week and overtime rates for all workers. 

In our opinion, there are grounds for presuming that, at 
present, clearly -distinguishable changes are taking place in 
the relations between wage workers and capitalist employers 
on the labour market and in the sphere of production and 
that a trend is developing towards a certain modification 
of the traditional legal formalisation of the sale and purchase 
of labour power. 

Taking advantage of the new situation on the labour mar- 
ket, employers have imposed on a considerable part of the 
wage workers (initially de facto) a ‘‘flexible’’ form of indi- 
vidual labour contract and “‘atypical’’ forms of employment; 
most recently, in a number of countries a new type of indi- 
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vidual labour relations has been secured legislatively. It 
is characterised by considerable instability of employment, 
changeability of terms of hire, and some of its major pa- 
rameters eroded and vague since the framework and clauses 
of the labour contract are, in many cases, not defined either 
by the legislation or collective agreements. This permits 
capital to manoeuvre with the labour force within broad 
limits, ignoring the vital rights and interests of the wage 
workers, above all stability of employment and clear-cut 
terms of hire. 

These innovations engender a trend towards a fragmen- 
tation of the employment contract, which was previously 
more or less universal in character and applied in its tra- 
ditional form to the overwhelming majority of wage work- 
ers. 

Now the traditional employment contract, i.e, prima- 
rily one for an indefinite period of time and for full employ- 
ment, covers a shrinking number of workers, while more 
and more employees conclude contracts for set time periods 
and part-time work. In some enterprises, the traditional 
employment contract is retained only for a privileged group 
of workers (the core of the enterprise personnel), the num- 
bers and share of which are tending to fall. Meanwhile, 
the groups of workers with non-standard employment con- 
tracts and people ousted into the ‘underground economy”, 
are growing everywhere as already noted. The further devel- 
opment of this trend will ultimately erode the employment 
contract in its traditional form. Some employers already 
avoid concluding a traditional contract with newly-hired 
workers preferring increasingly to use “agency” labour or 
handing over some work to subcontractors, home and tempo- 
rary workers. An employment contract for an _ indefinite 
period of time is now concluded not seldom with a small number 
of particularly valuable workers needed by the enterprise. 

The most recent evolution of bourgeois labour legislation 
and, most important, the situation that has now taken shape 
on the labour market and in the employment sphere, sug- 
gest that the individual employment contract is today often 
used to conceal the employers’ diktat, to exclude the mass 
categories of “marginal”? workers from the sphere of opera- 
tion of the legislation and collective agreements, i.e., to de- 
prive wage workers either partially or fully of the labour 
rights to which they are entitled, under cover of a supposedly 
voluntary agreement between worker and employer. 


136 





The individual employment contract is now, more than 
before, a means for further increasing the differentiation 
of bourgeois labour law, dividing the personnel in the capi- 
talist enterprise into multiple groups of workers with differ- 
ent working conditions and legal status (contract term, 
labour schedule, and so on). 

New trends in the legal regulation of the bourgeois em- 
ployment contract, leading to a change in its role in the overall 
system of state-monopoly regulation of labour, exert a con- 
siderable impact on collective legal labour relations, hamper 
the trades unions in their work, undermine the support 
they provide for the workers’ interests and the organised 
struggle of the working class in defence of its rights, both 
individual and collective, 

It is fully justified to assert that the development of indi- 
vidual legal labour relations is being put forward precisely 
as a counterweight and alternative to the further develop- 
ment of collective legal labour relations and labour law 
as a whole in a progressive direction, in which the prole- 
tariat and the organised labour movement are interested. 

The changes in the legal regulation of the bourgeois labour 
contract at the current stage require a special study that 
goes beyond the bounds of the present book. 

















Chapter III 


INTERNATIONAL MONOPOLY EXPANSION 
AND BOURGEOIS LABOUR LAW 


Many of the latest phenomena, trends and contradictions in 
bourgeois labour law, and also the further long-term prospects 
for the development of capitalist legal regulation of labour are 
closely linked with the emergence and growth of monopolies 
of a new type—transnational corporations (TNCs). These are 
powerful industrial-financial complexes with production and 
other (marketing, trading and financial) subsidiaries in other 
countries. These supermonopolies have, over recent decades, 
taken over key positions in the capitalist economy and become 
an integral structural component of it. 

According to data presented at the 27th CPSU Congress, 
at the beginning of the 80s, the transnational corporations 
accounted for over a third of all industrial production, over 
half the foreign trade and about 80 per cent of the patents 
for new technology in the capitalist countries. 

The active invasion by the TNCs into the economic, social 
and political life of the capitalist world, affecting almost 
all bourgeois states (both developed and developing), intro- 
duces serious changes into the sphere of the production 
relations of capitalism, and into the system of exploitation 
of wage labour, and leads to shifts in the living conditions 
and the struggle of the working class, increasingly affecting 
the bourgeois political and legal infrastructure, including 
the mechanism for the legal regulation of labour. ° 


1. International Differences in Labour Law and How 
the TNCs Take Advantage of Them 


One necessary condition for the functioning of the interna- 
tional system set up by the TNCs for exploiting wage labour 
consists of the objective differences that have arisen historically 
in the level of labour law standards in various countries.' 


' These differences are engendered primarily by the national differentiation 
of the commodity “labour power” value, as analysed by Marx in the first 
volume of Capital, by the balance of class forces in each country and a 
number of other economic, political, psychological and socio-cultural factors 
that are beyond the scope of this book. 
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The use of these differences is a major component of the 
international strategy of the TNCs in hiring and exploiting 
the labour force, and, at the same time, one of the aspects of 
the problem that interests us—the interrelations between 
the TNCs and labour law. 

There exists a substantial gap in the level of working 
conditions between the developed and the developing coun- 
tries, and certain differences in this sphere between the var- 
ious developed countries. 

A more specific comparative legal analysis of labour law 
individually for industrially developed and developing 
countries! allows the following conclusions to be formulated: 

I. In the region of developed capitalism, the differences 
concern mainly the following issues: the relative role of 
legislation and collective agreements among the sources 
of labour law; the procedure for concluding collective agree- 
ments, their content and legal force; the legal position of 
trades unions on the national scale and within the individ- 
ual enterprise; the presence or absence of bodies represen- 
ting the employees and their powers; the presence or absence 
of workers’ representatives on the management bodies 
of the corporation and the nature of such representation; 
the presence or absence of a nationally established minimum 
wage and the way it is changed; regulation of individual 
and collective dismissals; the length of the standard working 
week and of annual paid holidays and maternity leave; the 
minimum working age. 

Let us give some illustrations. 

1. In all the developed capitalist countries there exists, in 
one form or another, the right to unite in trades unions. This 
right is either specially established constitutionally (France, 
Italy, Japan, Spain and Portugal) or derives from the general 
constitutional right to associate (the FRG, Austria, Sweden, 
Luxembourg, Switzerland, Denmark, Belgium and Holland), 
or is based on the constitutional provision on the right to as- 
sociation (to a trade union organisation), supplemented by 
special trade union legislation (Spain, Portugal, France, 
Greece), or is only secured in legislative acts (the USA). 

In Britain, there is no right to associate in positive form. 
The legalisation of trades unions relies on laws abolishing or 
restricting the application against them of the doctrine of com- 


: We shall consider the developing countries of the capitalist type or with 
a capitalist orientation. 
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mon law and legal precedent. In Norway, trade union rights 
and freedoms rely on a type of collective agreement—the 
Basic Agreement, concluded between the organisation of 
employers and the main trade union association on a national 
scale. 

The volume and specification of trade union rights also 
differ from country to country. They are formulated most 
broadly in the constitutions and the legislation of Spain and 
Portugal and, to a much lesser extent, in the US legislation. 
There are virtually no special legislative standards establishing 
trade union rights on any more or less broad scale in the FRG, 
Switzerland, Holland and Denmark. The internal affairs of 
trades unions, their activities and relations with government 
bodies are regulated in most detail in the USA. 

In many capitalist countries, the various forms of “trade union 
security” are subject to prohibition or restriction by law. The 
US legislation sets such prohibitions in particular detail and 
on an especially broad scale: closed shop is prohibited federal- 
ly, while the union shop, agency shop, preferential hire and the 
maintenance of membership are banned by the legislation 
of 20 states. In Britain the closed shop is legislatively restrict- 
ed, in the FRG, Italy, France, Holland and Belgium closed 
and union shops are totally banned; in Switzerland—the 
closed shop, union shop and maintenance of membership 
are all banned.’ 

A procedure has been established almost everywhere for 
registering trades unions with state bodies. The most detailed 
and stringent regulation, hostile to the unions, exists in the 
USA. In other countries, the legislation, though it does stipu- 
late the registration of trades unions with state bodies, is not 
so strictly mandatory as in the USA. Here, too, however, the 
unregistered trade union does not receive the rights of a legal 
person (Japan, France, Belgium, the Netherlands, Spain) 
or certain other privileges (Britain, Australia), and in a number 
of cases does not even have the right to collective bargaining 
(Portugal). 


' In a closed shop, all the workers have to be trade union members. 
The hiring of non-union members is forbidden. In a union shop, a newly-hired 
worker must, within a certain time (in the USA, usually within 30 days) 
join a trade union in order to retain his or her job. In an agent shop, the worker 
has the right not to join the trade union but must pay a sum equal to membership 
dues into the trade union funds. Maintenance of membership means that the 
trade union members cannot leave it (during the period of the collective 
agreements) if they wish to keep their jobs. 
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In terms of the character and specific organisational forms 
of worker representation in enterprises, the developed cap- 
italist countries can be divided into two groups. In the first 
group, all the functions of representation are carried out by 
trades unions, as in the USA, Britain, Canada, Japan, Australia, 
New Zealand and Ireland. In the second, alongside the trades 
unions, the rights of which in enterprises are regulated by law 
(France, Italy, Sweden, Finland) or by collective agreements 
(Australia, New Zealand), there are also other forms of rep- 
resentation in enterprises, as provided for by law (Austria, 
Belgium, the FRG, France, Luxembourg, the Netherlands, 
Spain) or by collective agreements (Italy, Denmark, Norway, 
Sweden, Switzerland). There are certain differences here, too. 
In some countries there.is only one representative body in the 
enterprise (the FRG, Austria, the Netherlands, Spain, Portu- 
gal), in others (like France) there are two representative 
bodies: one formed by the workers and the other, a bilat- 
eral body, including representatives of the workforce and of 
the management, and also, with a consultative vote, union 
representatives. Finally, there are countries (Sweden, Norway, 
Finland, Belgium) where trades unions are in one way or 
another recognised in enterprises (trade union delegates) and, 
in addition, bilateral bodies, with worker and management rep- 
resentatives participating on an equal basis, are legalised. 

As for the specific rights of trades unions in enterprises, they 
are realised most fully in the French and Italian legislation. 
In other countries, trade union rights within enterprises are 
considerably narrower. Sometimes they are secured only by. 
collective agreements (Belgium, Denmark). 

The law grants relatively broad powers on social and person- 
nel issues to the works councils in the FRG, Austria and the 
Netherlands, 

In other countries the powers of the representative body of 
the enterprise are, as a rule, less extensive. Thus, the com- 
mission of working people in Portugal and the works council 
in Sweden are granted by law exclusively consultative rights 
on a quite narrow range of social and production issues. 

In some countries (the FRG, Austria, Spain, the Netherlands, 
Norway, Denmark, Sweden and Luxembourg) the legislation 
provides for the participation of workers’ (trade union) repre- 
sentatives on the supervisory councils (boards) of concerns. In 





The FRG occupies a special position: its trades unions enjoy virtually 
no legally guaranteed rights in enterprises. 
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others, participation by the working people in the management 
of concerns is not provided for at all (the USA, Italy, Belgium, 
Switzerland) or applies in restricted form to the nationalised 
sector only (Britain, France). 

2. In almost all the developed capitalist countries the right 
to conclude a collective agreement is recognised in one way or 
another. This right is either directly proclaimed in the con- 
stitutions (Japan, France, Italy, Portugal, Spain), or is interpret- 
ed as a constitutional right deriving from the right to associate 
(the FRG, Austria, Luxembourg). Some countries have special 
legislation (the USA, the FRG, Japan, Austria, the Nether- 
lands, Belgium, Luxembourg, Sweden, Portugal, Spain, New 
Zealand, Canada) and in individual cases this right relies on 
tradition and precedent, and, moreover, is secured in national 
agreements concluded by central associations of trades unions 
and employers (Denmark, Norway). 

In Australia, there is no right to conclude collective agree- 
ments owing to the existence of a system for determining 
working conditions with the help of compulsory arbitration. 

In some countries (the USA, the FRG, and France), binding 
force of collective agreements is legislated, while in others 
(Italy) a large proportion of collective agreements are regarded 
as ordinary civil law transactions. 

In Britain, collective agreements are not, as a rule, given 
obligatory legal force and are considered as ‘“gentlemen’s 
agreements’. 

There are also national specifics in relation to the proce- 
dure for concluding collective agreements and the legal 
status of the trade union. In the USA, a single trade union 
represents all the workers in a collective agreement, while in 
the European capitalist countries, several trades unions may be 
party to a collective agreement. In the USA and Japan, col- 
lective agreements usually cover an enterprise, while in the 
European capitalist countries they cover an industry (on a 
national or regional scale), although in some cases they are 
confined to an enterprise only. In France and Luxembourg, 
the law sets the obligatory content of collective agreements, 
but this is not the case in other countries. 

3. The working people of the developed capitalist countries 
have won the right to strike in one form or another,’ in individ- 
ual cases this is directly proclaimed in constitutions (France, 


' The exception is Australia, where the right to strike is lacking, since 


there exists a system of compulsory arbitration for solving labour conflicts, as se- 
cured in corresponding legislation. 
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Italy, Japan, Spain, Portugal and Greece), or is inferred from 
the constitutional right to association (the FRG, Austria, 
Belgium, Switzerland), or is secured legislatively (the USA, 
New Zealand), or derives from common law (Canada, Hol- 
land, Norway). 

In Britain the right to strike derives from the aggregate 
of immunities protecting the trades unions and strikers from the 
doctrines of common law and legal precedent directed against 
the organised collective actions of workers. 

All countries have, however, restrictions on the right to 
strike, these either being fixed directly in the legislation, or set 
by the courts, derived from common law, or sometimes for- 
mulated by legal doctrine. Some types of strikes are prohibit- 
ed, with varying degrees of strictness, in all countries, while 
others, as already mentioned, are legal in some countries and 
not in others. 

4. Among the developed capitalist countries, the USA, 
France, Holland, Belgium, Luxembourg, Spain, Portugal, New 
Zealand, Australia and Canada have a national wage minimum 
set legislatively. In some countries (France, Belgium), a sliding 
scale is applied to the national wage minimum. In a number of 
countries (Britain, Japan) a wage minimum is set for certain 
industries and regions. In others, (Italy, the FRG, Switzerland, 
Sweden, Austria, Norway, Denmark and Ireland), there is no 
wage minimum set by the state on a national or industry-wide 
scale. 

5. The majority of developed capitalist countries (the FRG, 
Italy, Finland, the USA, France, Austria, New Zealand, Sweden, 
Britain, Spain, Canada) currently recognise the principle, 
secured legislatively or in collective agreements, according to 
which a worker can be dismissed by the management only 
for “good”, “‘justified” and “‘serious” reasons. This principle is 
realised in the various countries with certain differences, 
though there is much common in the way it is realised. In 
Italy, and in certain cases in the USA, Spain, Britain and Ireland, 
the legislation provides for the obligatory reinstatement of an 
illegally dismissed worker in his former job. In all the other 
countries, an unjustly dismissed worker as a rule has only the 
right to additional compensation. It is worth noting that, 
in a number of countries (Belgium, Japan, Denmark, Hol- 
land, Switzerland, Luxembourg), the management can break 
off the labour contract ad nutum, i.e., without any good reason 
or grounds but with severance pay and on the condition that 
notice is given. For gross violation of the labour contract these 
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countries provide for the possibility of dismissal without notice 
or severance pay (summary dismissal). 

6. In the developed capitalist countries, the legislatively 
set working week is from 40 (in France—39) to 48 hours 
long (48 hours in the FRG, Japan, Italy, Ireland and some 
provinces of Canada and 45 hours in Holland). Under col- 
lective agreements, the working week varies mostly between 35 
and 40 hours, depending on the sector of the economy. 

In the USA and Denmark, there is no legislative limit to 
the amount of overtime; in Britain, Belgium and Japan there 
are no such restrictions for adult males. Elsewhere, the legis- 
lation sets a ceiling on overtime. 

7. The length of annual paid holiday varies for different 
categories of workers from one to five weeks, depending on 
the country, industry, length of service and, in a number of 
cases, age. In some countries there are no legislative acts con- 
cerning holidays for workers (the USA, Britain) and this issue 
is regulated almost exclusively by collective agreements; in 
others (Italy), there are laws on holidays for individual cat- 
egories of workers (office staff in private enterprises, home 
workers), while for the majority of workers holidays are set 
by collective agreements; in yet other countries, (France, 
Sweden), the law determines the length of holiday for the ma- 
jority of workers. In the FRG, the length of holiday is set by 
law and in collective agreements. 

8. The minimum working age according to the legislation is 
usually 15-16 years, with a number of exceptions when it is 
reduced. 

9. Paid (partially or fully) maternity leave varies from 12 
to 26 weeks, depending on the country. 

II. Differentiation in labour law between the different 
developing countries is greater than in the region of devel- 
oped capitalism. A relatively higher standard of law provisions 
exists in the countries of Latin America. It is markedly lower 
in Asia and Africa, and in some countries is particularly low 
(Saudi Arabia, South Korea). 

In general, the standard of the working conditions official- 
ly fixed in legal acts in the developing countries is substantially 
lower than in the developed capitalist countries. 

1. In the developing countries, as a rule, trade union sights 
are narrower than in the developed ones. 

In Saudi Arabia, for instance, not only does no right exist 
to associate in trades unions, but the very fact of forming a trade 
union is considered as a crime entailing imprisonment. The 
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freedom to association and trade union organisation is not se- 
cured in the legislation of Taiwan. In other countries, the 
right to associate or the special right to unite in a trade union 
is recognised in the constitutions (Mexico, Argentina, Venezue- 
la, Colombia, Equador, India, Thailand, Malaysia, Zaire) or 
in special legal acts (codes, laws, administrative statutes). Such 
acts are in force in Indonesia, the Philippines, South Korea, 
Hong Kong and Nigeria. In the majority of developing countries, 
the trades unions are granted limited rights and are subject 
to strict government supervision and control. The right to 
exist or the status of legal person and the related powers are 
enjoyed only by registered trades unions, and their activities 
and all aspects of internal affairs are under constant government 
control. In many countries, the possibility is envisaged of the 
registration being cancelled or even the enforced dissolution 
of trades unions not to the liking of the authorities, and various 
forms of their responsibility for ‘deviant behaviour”. 

2. In many developing countries there are no worker repre- 
sentation bodies in the enterprises, while trades unions usually 
enjoy hardly any rights at all there. 

3. In the developing countries collective agreements are 
less widespread than in the developed capitalist countries, 
and in some of them no such agreements exist. 

4. Anti-strike legislative provisions are usually harsher in 
the developing countries than in the developed ones. 

Although the constitutions of a number of developing coun- 
tries (Argentina, Mexico, Colombia, Equador, Venezuela, India, 
Zaire) declare the right to strike, in many countries it does 
not even officially exist. In Saudi Arabia, for instance, all 
strikes are prohibited and are legislatively defined as criminally 
punishable acts entailing imprisonment or fines. In- Indonesia, 
strikes were, until recently, completely prohibited; now they are 
permitted if sanctioned by the labour court. In the Philippines, 
strikes are banned in “the most important branches of industry”, 
this term being interpreted very broadly. Moreover, strikes are 
permitted only if there exist “unresolved economic problems”. 

The legislation of the developing countries includes a list 
of prohibited strikes that coincides, in the main, with the prohi- 
bitions established in the developed countries. In a number of 
cases, however, great restrictions are set on the strike move- 
ment. In Thailand and the Philippines, there is a special ban 
on strikes in the oil extracting and refining industry, and in 
the export industries, i.e., the spheres of the economy control- 
led by the TNCs. 
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5. The specific nature of the legal regulation of individual 
dismissals in the developing countries consists in the following: 

—in many countries, arbitrary dismissal (without good rea- 
son) with notice is allowed and so is immediate dismissal (if 
there are serious infringements on the part of the worker, 
production necessity or force majeure); 

—the legislation, especially of the Latin American coun- 
tries, details the reasons providing grounds for “justified dis- 
ciplinary dismissal’, the number of these being as a rule, quite 
considerable, 

6. In relation to the national minimum wage set by govern- 
ment bodies there are differences between the various regions. 
In Latin America (with the exception of the Caribbean) and 
in Africa, such a minimum is widespread, but it exists in only 
a few Asian countries (Pakistan, India, Thailand, the Philip- 
pines, Nepal). In South Korea, Hong Kong and Singapore 
there is no such minimum, In Indonesia it covers only a few 
industries and regions. In the majority of the other Asian 
countries, such a minimum exists for individual industries and 
categories of workers. In the developing countries, the national 
wage minimum is extremely low, is changed only irregularly, 
and the sliding wage scale principle is not, as a rule, applied. 

7. The length of the working week set by the legislation 
is, on the whole, greater than in the developed countries. In 
the vast majority (Argentina, Mexico, Bolivia, Haiti, Costa 
Rica, Colombia, Uruguay, Paraguay, Venezuela, India, Paki- 
stan, Thailand, Sudan, Tunisia, Uganda, Malaysia, Zaire, the 
Philippines, Taiwan, South Korea, Saudi Arabia and Morocco) 
it is 48 hours a week and 8 or 9 hours a day. In South Korea, 
“by mutual agreement” between the worker and employer, the 
working week can be extended to 60 hours. In Hong Kong 
and Ghana there are no legislative provisions at all restrict- 
ing the length of the working week or day. In Nigeria, there 
were none until the end of the 70s. In Swaziland, the length 
of the working week is determined by tradition. In Brazil, 
the legislation sets no restrictions on the length of working time 
in agriculture. 

In connection with the low level of development of the col- 
lective bargaining regulation in the developing countries, the 
length of working time is, as a rule, not shortened (compared 
with the legislatively set maximum) for individual sectors or 
individual categories of workers. 

In practice, the working time is substantially longer than 
the standard set, especially in some industries. According to 
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some estimates, the annual time worked in the developing 
countries is, on average, 20-30 per cent higher than in the 
developed ones.' 

8. The length of annual paid holidays is, by law, usually 
1-2 weeks, and only in individual cases 3-4 weeks. But the 
vast majority of the working people do not even officially 
enjoy the right to a holiday. 

9. The most typical minimum working age by law is 12-14 
years, and in a number of cases—10. In some countries (such as 
Pakistan) there are no legislative clauses governing the mini- 
mum working age in agriculture or industrial enterprises in ru- 
ral areas. Child labour is, therefore, legally permitted in many 
cases. 

10. Maternity leave in those developing countries where 
it is granted at all is substantially shorter than in the developed 
ones: in Equador and the Philippines—6 weeks, in Colombia 
—8 weeks, in Thailand 30-60 days (depending on the length 
of service), in Hong Kong and Saudi Arabia—10 weeks, 
in Nigeria—12 weeks, in South Korea—60 days, in Sudan— 
4 weeks before and 4 after the birth. This leave is not always 
paid. " 

When comparing the rules of labour law in the different 
capitalist countries, it should be remembered that these are 
formal legal guarantees which, in many cases, are not imple- 
mented in reality. This is characteristic both of the developed 
and even more so of the developing countries. There is often 
a tremendous gap between the provisions of the labour legisla- 
tion in the developing countries and the working conditions 
existing in reality. Many of the proclaimed rights and legal 
guarantees for workers exist exclusively on paper and are not 
fulfilled. 

Since officially, when setting up overseas subsidiaries, the 
international monopolies are obliged to submit to the laws of 
the country concerned, including its labour legislation, and 
enter into its system of collective bargaining regulation of 
labour, when the TNCs calculate production costs and anti- 
cipated profits from planned investments they carefully analyse, 
among other things, the specifics of labour legislation and 
collective agreements in the countries in which they are 
investing. 

Investments in countries with a low standard of working con- 


‘ §. Fohrbeck, Gewerkschaften und neue internationale Arbeitsteilung, 
Verlag Breitenbach Publishers, Saarbriicken, 1982, p. 123. 


147 





ditions and undeveloped and ineffective labour legislation, 
with no or poorly developed collective bargaining, in countries 
where there are anti-labour and anti-trade union laws hamper- 
ing the collective struggle of the working class for its rights 
and interests, bring the international corporations substantial 
benefits, allowing them to economise on labour costs, and creat- 
ing an opportunity, not restricted even by formal prohibitions, 
to intensify exploitation to the maximum, and to apply the 
harshest, most extensive forms and methods of exploitation of 
the working class. In this way the TNCs achieve their main 
goal—higher profits at any cost. This is evidenced by the fact 
that the average rate of profit from TNC investments in the de- 
veloping countries is double that normally received from ones 
in the developed capitalist countries. 

When deciding in which direction to expand, the international 
monopolies, naturally, take into account not only the specifics 
of the labour law in a given country, but also many other 
factors. Otherwise, international capital would confine its 
activities exclusively to countries with the lowest standard 
of working conditions. In reality, however, in many cases the 
TNCs set up subsidiaries in countries with highly developed 
labour law, where this factor is compensated for by others 
favourable to the international monopolies (skilled labour 
force, a well-organised infrastructure, promising product 
markets, and the like). Even so, it is indisputable that the 
investments of the biggest TNCs in South Korea, Taiwan, Saudi 
Arabia, the Philippines and Thailand are substantial and 
constantly growing, for here the labour law is the least 
developed and effective, while collective agreements are, as a 
rule, absent altogether. 

The TNCs actively invest in countries with authoritarian 
military or racist regimes (Chile, Paraguay, Pakistan, South 
Africa) which create a particularly favourable investment 
climate for the TNCs, especially by changing the labour 
legislation in a reactionary spirit to suit the foreign monop- 
olies. 

Very indicative is the fact that foreign monopolies that 
invest their capital in the USA are particularly fond of the 
states with so-called right to work laws which raise serious 
obstacles to trade union activities. 

In the opinion of the American authors Thomas Gladwin and 
Ingo Walter, the “mushrooming foreign direct investments in the 
United States during the late 1970s” are partly attributable to 
foreign TNCs (“multinational enterprises”) fleeing the laws on 
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worker participation in production management which the 
authors call “socialization of the economic process’. These 
writers suggest that the absence of such laws in the USA makes 
the American economy increasingly attractive for foreign in- 
vestors.' 


2. The Place and Role of the TNCs in Industrial Relations 


The appearance in industrial relations of such a new and uni- 
que figure as the foreign enterprise controlled by an overseas 
company (usually a TNC) changes somewhat the customary 
picture of bourgeois legal industrial relations. 

Above all, the traditional ideas concerning their partici- 
pants are changing. Until the TNCs appeared, the employer 
party in the legal labour relations in any capitalist country 
was a national firm, its management was always situated within 
the given country. Under any conditions, industrial relations did 
not spread abroad, but were confined to the national labour 
market. The employer was always accessible to the workers, 
trades unions and government bodies. It is this national employer 
who becomes subject to pressure during industrial disputes, 
for the adoption of decisions affecting the social and legal 
position of the personnel, individual and eileen rights of 
the workers depended on him alone. 

When the TNCs appeared, the situation cpangea: and changed 
in essence rather than formally. 

Indeed, in formal legal terms, TNC subsidiaries operating 
in any country in no way differ from national firms. They come 
under national jurisdiction and enjoy rights under economic, 
civil and labour law, including the right to hire and fire labour 
force above all. On the basis of this strictly formal approach, 
some lawyers try to prove that the legal status of TNC sub- 
sidiaries is in no way specific and that they are exactly the 
same as national firms, so there is supposed to be absolute 
identity between the industrial relations in TNC sub- 
sidiaries and in national firms. This assertion is to the benefit of 
the TNCs for many reasons, and they do their best to support it.’ 
Serious objections can be raised to this assertion, however. It 
does not take account of the organisational structure, manage- 
ment principles and the real mechanism of an international 


' Th. N. Gladwin, I. Walter, Multinationals under Fire. Lessons in the 
Management of Conflict, John Wiley & Sons, New York, 1980, p. 404. 

> See, for example: Multinational Enterprises and Social Policy, ILO, 
Geneva, 1973, pp. 124, 157. 
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corporation. In fact, the headquarters of TNCs affect and 
cannot but affect the indus-rial relations their subsidiaries 
are party to. As many experts rightly note, in reality the overseas 
subsidiaries of TNCs represent, in their activities, a contradiction 
between legal form and economic and organisational content. 

The fact is that TNC subsidiary enterprises are certainly 
not independent units in either essence or form, but are man- 
aged from one centre. The structure and functioning of a TNC, 
particularly the relations between its headquarters and subsidia- 
ries, are considered in detail in the Soviet and other literature. 
The subsidiaries are subordirfated to the corporation’s glo- 
bal strategy, based on strict centralisation of production and 
economic functions and fundamental decision-making, such as 
investments, finance, employment, social policy and, what is 
particularly important for our analysis, personnel policy. It 
should be remembered that top level appointments in TNC 
overseas subsidiaries are made by its headquarters, which has 
unrestricted discretion. In this way, behind the direct employer, 
the TNC subsidiary, is its headquarters located abroad, making 
the final decisions determining the fate of workers and directly 
or indirectly affecting their labour relations which from the 
start assume a quite specific character. This occurs because “the 
hiring is done by a company which does nothing but exercise 
personnel functions for the group, or because, although the 
employee is at all times in the service of a particular subsidiary, 
certain powers in relations to him are exercised by the parent 
company or by another subsidiary”.' 

Since many decisions concerning the workers of TNC sub- 
sidiaries are, in fact, made only at the corporation’s management 
centre, the result is that TNC subsidiaries cannot bear full 
responsibility in legal labour relations. They always have to take 
the attitude of the monopoly’s headquarters into account, and 
this largely predetermines the factory subsidiary’s employment 
policy, the character of its labour relations and the like. 

In our opinion, the legal personality in industrial relations of 
the overseas subsidiary as an organisational unit of an interna- 
tional business complex may be described as limited legal 
capacity, since its full realisation is limited by the powers of 
the headquarters of the concern that owns the subsidiary and 
makes fundamental decisions, in the interests of the concern as 
a whole, i.e., primarily the parent company. 


' F. Morgenstern, International Conflicts of Labour Law, ILO, Geneva, 
1984, p. 61. 
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The second issue of interest to us is the specific nature 
of the legal status of the workers of a TNC overseas subsidiary 
in the sphere of labour and industrial relations. 

It follows from the principle of state sovereignty recognised 
in international law that the labour relations of the workers 
of the parent company come under the labour law of the country 
in which the TNC is based, while those of the personnel of the 
overseas subsidiaries must, as a rule, be regulated by the labour 
law of the host country. In fact, however, workers employed 
in the TNC overseas subsidiaries, in contrast to those in local 
enterprises, are to some extent subject to the labour law and 
the practice of industrial relations existing in the TNC’s 
headquarters home country (the systems of wages, work rating, 
types of collective agreement, factory pensions and the like). 
In this connection, questions arise of the territorial and extra- 
territorial application of labour law. The extraterritorial 
application, permitted in certain cases by the bourgeois doc- 
trine of international private law and by certain international 
(regional) acts, of the labour law of the TNC home country 
in the interests of the international monopoly can lead to viola- 
tion of the state sovereignty of the host country, to the establish- 
ment of an inequitable legal regime for different groups of 
workers of overseas subsidiaries, to worse working conditions 
and individual and collective labour rights for them. From 
the point of view of the bourgeois doctrine of international 
private law, the extraterritorial application of the labour 
law of the TNC home country is permissible in relation to 
workers of the parent company sent to work in its overseas 
subsidiaries. This is provided for directly in individual laws and 
collective agreements of a number of capitalist countries (the 
FRG, Sweden, Finland). It is indicative that, in a decision on 
a specific case, the FRG’s Federal Labour Court, did not object 
to the application to the workers of a West German subsidiary 
of a US TNC of the US provisions on dismissals, which are 
less favourable to the workers than the corresponding rules 
of West German labour legislation (see: W. Ddaubler, Das 
Arbeitsrecht, Hamburg, 1983, p. 358). Another example is the 
decision by the Aix-en-Provence court of appeal in France, 
which ruled that the plaintiff’s labour relations with a French 
subsidiary of a US TNC was a facade, and that “the real relation 
was with the parent company in the United States and that 
United States law applied to that relation” (quoted from F. Mor- 
genstern, Op. cit., p. 62). 

However, the need to raise the level of the basic working 
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conditions in TNC overseas subsidiaries (especially in the de- 
veloping countries) up to that existing in the parent company, 
the importance of harmonising wages and other terms of 
employment in international collective agreements, the struggle 
of the working class in the capitalist countries for unification of 
labour law at the highest level—all this accounts, in many cases, 
for the need for and benefit from the extraterritorial applica- 
tion of labour law for the working class. 

The predominant opinions in bourgeois legal doctrine is 
that such extraterritorial application of labour law is possible in 
two ways: by concluding an agreement between the parties, with 
the consent of the host country, on the choice of the foreign 
law for regulating employment contract, and by supplementing 
the labour law of the host country by incorporating within 
it elements borrowed from the foreign law, the law of the home 
country (when a corresponding agreement exists between the 
respective states). 

It is important for the working class that the extraterri- 
torial application of labour law, without violating the sover- 
eignty of the host countries, should promote an improvement of 
the working conditions of all the workers in the TNCs’ enter- 
prises and the international spread of progressive regulations 
and provisions of labour law to the benefit of the workers. This 
applies, for example, to cases when a TNC imports equipment 
jeopardising the lives and health of the workers. If the host 
country lacks the necessary rules on safety measures and 
production sanitation, it is important to permit, with the con- 
sent of the corresponding government, the extraterritorial ap- 
plication of certain labour protection rules existing in the 
country .in which the TNC is based (the home country). 

So far we have been considering the place of a TNC and its 
subsidiaries in labour relations. Now we shall proceed to the 
question of the role TNCs play in the sphere of labour and 
industrial relations. 

In their global policy, international monopolies not only 
take account of the national specifics of labour law in each 
country where their overseas subsidiaries are situated, not only 
try to adapt to these specifics and take advantage of them in 
their own interests, but also, either directly or indirectly, openly 
or not, strive to influence the labour law of the countries into 
which they expand. 

In recent decades, the TNCs have shown themselves to be a 
factor promoting reactionary and regressive developments in 
the legal regulation of labour. This role has been revealed in 
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two aspects: in the reactionary pressure exerted by internation- 
al corporations on the labour law of the host countries and in 
their refusal to abide by many of the provisions of labour leg- 
islation and collective agreements protecting the interests and 
rights of the workers, both in their home countries and especial- 
ly in host countries. Let us take a closer look at this. 

There are multitudes of declarations and propaganda state- 
ments by representatives of international business, as well 
as a number of Western scholars, to the effect that the TNCs 
are “good citizens of the countries in which they operate’’ and 
strive to integrate themselves “in the life of the host country”, 
which requires them to respect its “national laws, policies and 
economic and social objectives”. They supposedly often ‘‘serve 
better than local firms do”,' but, in fact, the actual state of 
affairs is totally different, as is indicated by many researchers. 

As noted in a UN report, “Governments often feel a lack of 
power to deal effectively with powerful multinational corpora- 
tions. Indeed, no single national jurisdiction can cope adequately 
with the global phenomenon of the multinational corporation, 
nor is there an international authority or machinery adequately 
equipped to alleviate the tensions that stem from the relationship 
between multinational corporations and nation-states.” 

The same idea is stresseed by the West German author Erwin 
Lange, economics expert of the Social Democratic Party. In 
his words, the international corporations “often occupy such 
a strong position in their dealings with economically weak 
states that the relationship between state and undertaking has 
been virtually reversed. In such cases, the undertaking can 
influence development within the state to suit its own needs 
without necessarily taking into jaccount the interests of the 
state concerned and its people.”® 

Encroachments on the sovereignty of host countries and 
pressure on their legislation are carried out by international 
business either grossly and overtly, or indirectly and in a con- 
cealed way, depending on the specific circumstances. 


' See: Les Multinationales, Editions Grammont, Lausanne, 1975; H. Schaff- 
ner, Die multinationalen Ausbeuter oder Triebkraft der Weltwirtschaft?, 
Edition Interfrom AG, Ziirich, 1974, p. 17; Multinational Enterprises 
and Social Policy, Geneva, 1973, p. 116; C. Wallace, Legal Control of the 
Multinational Enterprise, 1LO, The Hague, 1982, p. XVIII. 

? Multinational Corporations in World Development, U. N. Department of 
Economic and Social Affairs, N. Y., 1973, pp. 43-44. 

° The Multinationals: the View from Europe, U. S. Government Printing 
Office, Washington, 1975, p. 70. 
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The TNCs have at their disposal quite effective levers 
for bringing pressure to bear on the governments of host coun- 
tries. These include the threat of closing down an enterprise, 
withdrawing invested capital, widespread bribery of influential 
people among local ruling circles, support for the right-wing po- 
litical opposition, etc. The international monopolies resert par- 
ticularly often to imposing certain conditions before they make 
or expand investment, i.e., open blackmail. 

The governments of the capitalist countries, both developed 
and developing, do everything possible to encourage an inflow 
of foreign capital. This applies especially to the developing coun- 
tries, the governments of which, competing with one another in 
their desire to attract the TNCs, not only exempt foreign mo- 
nopolies from taxes for a certain time, and grant them customs 
privileges, depreciation privileges and guarantees against na- 
tionalisation, and so on, but also assume certain obligations in 
relation to ensuring “order” and “social peace” in the newly 
created enterprises of foreign monopolies. In a number of cases, 
such governments state quite openly that they will ensure 
foreign investors “freedom from trade union organisations” 
and not only declare these intentions, but also embody them 
in corresponding legislative acts. 

It is the desire, among other things, to attract foreign in- 
vestors that prompts many governments of developing coun- 
tries to refuse to ratify ILO conventions establishing elementary 
rights for the working people. It is indicative that the average 
number of ratified ILO conventions is about 50 in Europe, 
25 in Africa and 17 in Asia.' 

A multitude of examples could be given testifying that the 
biggest, chiefly American, international corporations have pro- 
vided material and other support to reactionary dictatorial 
regimes which ensure a favourable climate for foreign invest- 
ments, particularly by squashing the labour movements and 
trades unions, and applying the harshest methods of terror and 
suppression against the organised struggle of the proletariat. 
Such regimes obediently serve the interests of the international 
monopolies and prevent any improvement of the working condi- 
tions. To this end, at the slightest opportunity, they reduce 
the standard of the provisions of labour legislation and collec- 
tive agreements. 

The decisions of the 9th Congress of the Association of 
German Trades Unions (Deutscher Gewerkschaftsbund) give a 


' See: International Labour Review, September-October 1979, p. 526. 
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fully justified description of the political orientation of the 
activities of the international corporations. One of the resolu- 
tions notes that the TNCs “‘have a predilection for undemocratic 
regimes and dictatorships which deprive the workers of the 
right to trade union organisation, the right to collective bar- 
gaining and the right to strike.”! 

The most powerful and active American TNCs exert their 
influence on the labour legislation not only of the developing 
countries, but also the industrially developed ones into which 
they expand. 

The experience of recent decades has shown that the national 
labour law of both the TNC home countries and especially 
the host countries is poorly suited to protecting the interests 
of wage workers against the activities of international corpora- 
tions. Above all, in the capitalist countries (with rare excep- 
tions) the national labour law contains no rules specifically reg- 
ulating the labour of workers at foreign-owned enterprises 
that are subsidiaries of TNCs or protecting the interests of 
these workers. A sort of vacuum has been created, this being 
fully in the interests of the international monopolies. 

As for the traditional labour and trade union rights of 
workers, secured in one way or another in the labour legisla- 
tion of many capitalist countries (the right to collective bargain- 
ing, the right to strike, the right to participation in pro- 
duction management, limitation on the employer’s arbitrary 
power over collective dismissals, and the like), the TNCs can 
get round them relatively easily. The main reasons are as fol- 
lows: 

1. The specific structure of the TNC and, in particular, 
the position of its subsidiaries as essentially dependent parts 
of an economic whole managed from abroad. 

2. The economic might and enormous size of the TNC, 
diversification of its production, and high mobility of interna- 
tional capital. 

3. The national labour laws themselves, in their formal spe- 
cifics, being unsuited to the unique structure and functioning 
of the TNC. 

4. The opportunities for the TNCs to employ methods for 
sidestepping labour legislation against which the national legisla- 
tion is helpless and which in many cases help the TNCs escape 
social control. 


' W. Gieslak, Gegen die Macht der “Multis”, Nachrichten-Verlags-GmbH., 
Frankfurt am Main, 1976, p. 110. 


155 











5. The lack of sufficient legal and, as a rule, actual op- 
portunities for the trades unions to exert any economic pressure 
on the management of the TNCs, which are situated abroad, 
and, on the other hand, the favourable opportunities for the 
TNCs to resist the trades unions’ pressure, since the TNCs’ sub- 
sidiaries are backed up by the tremendous economic and po- 
litical might of an international corporation that will never 
desert its subsidiaries in need. The TNC management can 
resort to economic and financial manoeuvres that, in many cases, 
devaluate the traditional methods by which the trades unions 
exert pressure on employers. 

Let us give an illustration of this. Take, for example, the 
question of the trades unions’ right to demand, during collective 
bargaining, information on the operation of the enterprise 
and, in particular, its financial situation. Such provisions 
exist in the labour law of many capitalist countries. But the 
way the international corporations manipulate with transfer 
prices’ and their other machinations sometimes result in it being 
impossible to determine the true financial positions or profita- 
bility of the subsidiary of such a corporation, since it is extreme- 
ly difficult to obtain the necessary information (which is at 
the disposal only of the central headquarters, located out of 
reach in another country) as provided for under the national 
laws. 

The receipt of information on the international corporation 
as a whole is a stumbling block for trades unions both in the 
countries where TNC subsidiaries are located and in those where 
their headquarters are situated. This is obvious from the example 
of the USA. In this country, a refusal to provide information 
interesting a trade union in connection with collective bar- 
gaining is regarded as “unfair labour practice’ on the part of 
the employers. The question is whether this rule can be applied 
to information on the foreign subsidiaries of American corpora- 
tions. The judicial and administrative practice in the USA usual- 
ly deems such information irrelevant to collective bargaining by 
American trades unions. 

Another example is the restriction of the employers’ right 
in the USA to close down enterprises, dismiss workers and 
transfer production to another country. The unions raise the 


' Transfer prices are set arbitrarily by the TNC headquarters and used 
in economic transactions between its different subsidiaries. For more detail on 
TNC manipulations with transfer prices, see: A. Rodriguez Castellanos, 
A. Vazquez, Empresas multinacionales y movimientos internacionales de fondos, 
Madrid, 1981. 
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question of Article 8 of the Taft-Hartley Act to be applied in 
this case, with its demand that the parties hold collective negotia- 
tion on the conditions of work and employment. This article does 
not, however, apply directly to the closure of an enterprise 
in connection with its transfer abroad, so the possibility of 
applying it in this case is disputable. The US Supreme Court 
ruled in Fibreboard Paper Products Corp. v NLRB (1964) that 
the employers were obliged to hold collective talks with unions 
on the management decisions seriously affecting the emp- 
loyment of workers in the given collective bargaining units, 
if the management was governed by economic motives. The 
Supreme Court ruling referred to the transfer of part of the 
ordinary work carried out by the enterprise to a subcontractor, 
which led to layoffs in the firm. The Court pointed out that 
the inclusion in the collective agreement of the question of 
the transfer of part of the work to subcontractors complied 
with the Taft-Hartley Act. In the Court’s subsequent decisions 
and in administrative practice, this 1964 decision has been in- 
terpreted, however, in a restricted manner and, in particular, 
it is affirmed that it is not usually applicable to the activi- 
ties of international corporations.' 

The American law expert Duane Kujawa writes: “An abstract 
conclusion that decisions to foreign source should be the sub- 
ject of compulsory collective bargaining under the NLRA does 
not guarantee adequate protection of the U.S. worker and his 
job. For the Act to apply, a direct, causal nexus linking foreign 
sourcing with the elimination of unit work must be proven... 
Obviously, this is no easy task”. In Kujawa’s opinion, it is 
easy for the employer to get round the law. For this it 
is enough initially to create an enterprise abroad similar to 
the American one, and then close the main enterprise in the 
USA on the pretext of a drop in demand on the domestic mar- 
ket. Since, in the given case, the formal reason for curtailing 
the operations of the enterprise is not its transfer abroad, 
but marketing difficulties, the employer is not obliged even to 
discuss the issue of closing the enterprise with the trade union.” 

As the US example shows, when it is a case of protecting 
the interests of the workers of international corporations, na- 
tional labour legislation is particularly ineffective. This ap- 
plies not only to the workers in the parent company (as the 


' For more detail, see: American Labor and the Multinational Corporation, 
Ed. Duane Kujawa, Praeger Publishers, N. Y., 1973, pp. 236-253. 
° Ibid., p. 258. 
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above examples show), but to an even greater extent to workers 
employed in subsidiaries of international monopolies. 

Among other things, the TNCs can get round national legis- 
lation on collective dismissals. The headquarters of the inter- 
national monopoly has only to create an artificial financial 
deficit in a subsidiary and bring it to brankruptcy or the verge 
of bankruptcy, and use this as a pretext for collective dismis- 
sals (even though, in fact, the monopoly as a whole enjoys 
high profits and certain losses by one subsidiary are compensated 
for by the enormous profits of others). In this case, the national 
legislation will not hamper the TNC at all. Moreover it quite 
legally carries out, “for economic reasons”, the mass dismissals 
which are essential to it for capitalist rationalisation and mo- 
dernisation. The fate of those made redundant from the local 
TNC subsidiary interests the headquarters of the monopoly 
even less than it does local capitalists and local governments. 

It should be added that the workers made redundant by the 
bankruptcy of the TNC subsidiary find in extremely difficult to 
make the far-off parent company pay any compensation and, in 
the majority of cases, this is virtually impossible. 

Speaking of the influence exterted by the TNCs’ activities 
on the labour law of host countries, it should be pointed out 
also that since the TNC subsidiary is run by an overseas centre 
even the limited participation by the working people in the ma- 
nagement of production that exists in a number of developed 
countries loses any effect. 

“How far does it profit a [West—auth.] German worker to 
have a representative on the board of a German company if 
the soul of the group to which the company is subject is to be 
found in Tokyo or Detroit?”, the British law scholar, Prof. 
K. W. Wedderburn reasonably asks.' 

The same question arises in relation to the operation of the 
French legislation on enterprise committees with respect to 
TNCs. In particular, when the firm’s headquarters is outside 
France, the rule of this legislation on the setting up of a cent- 
ral enterprise committee (comité central d’entreprise) to re- 
present all the firm’s workers in all its subdivisions loses any 
meaning at all. 

The TNCs have found a way of quite legally exempting 
themselves from laws on ‘‘participation”, which are not to 
their liking. On the one hand, they reorganise their production 


' Nationalism and the Multinational Enterprise, Oceana Publications Inc. 
Dobbs Ferry, N. Y., 1973, p. 254. 
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in such a way that, in the countries where such laws are in 
force, there remain only small subsidiaries to which the cor- 
responding laws do not apply. On the other hand, the le- 
gislation on “participation” in force in the TNC’s home country 
does not apply to the host countries. Under these condi- 
tions, the West German law expert W. Zéllner notes, “‘parti- 
cipation (Mitbestimmung) on the national level is devalued 
unless it is supplemented by participation on the international 
level”! 

The high mobility of international capital, the threat of 
cutting or halting investments and the transfer of production ab- 
road—all these factors undermine the effectiveness of the la- 
bour legislation and collective agreements of the host countries 
to such an extent that they often result in the virtual extra- 
territoriality of the TNC. Sometimes the laws themselves 
exclude the TNC subsidiaries from their sphere of action. For 
example, the Dutch legislation on participation by the working 
people in the management of production does not apply to the 
subsidiaries of foreign firms in order that foreign investors 
might not be frightened away. 

The partial extraterritoriality of TNC subsidiaries is re- 
vealed to an even greater extent in the special zones created 
by a number of developed and many developing states to attract 
foreign investors. In Belgium, in the 60s and 70s, for instance, 
“free zones” were set up, providing particularly favourable 
conditions for foreign investors. They are exempted from 
taxes for 50 years, and enjoy privileges in relation to govern- 
ment control in the sphere of economic operations. Special 
status was granted to foreign management and _ scientific 
personnel. These employees conclude individual labour 
contracts in accordance with the laws of the countries of 
which they are citizens or of that where the TNC is based. 
Foreign enterprises located in these zones do not have to 
pay contributions to the social insurance fund and the Belgian 
laws on vocational training do not apply to them.’ Since the 
Belgian legislation does not apply fully in the ‘free zones’, 
the partial extraterritoriality of foreign enterprises here is 
obvious. 

“Free’’ or so-called export zones are most widespread in 
developing countries. In 1980, there were 53 such enclaves in 


' Colloque international sur le droit international privé des groupes de 
Sociétés, Genéve, Georg, 1973, p. 233. 
? Social and Labour Bulletin, 1982, No. 4, p. 563. 
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the developing world, about a million people being employed in 
them.' 

All this testifies that the activities of the TNCs, by un- 
dermining the sovereignty of both the developing and the devel- 
oped capitalist countries, undermines the labour rights of the 
workers. The unions are aware of the threat. Many researchers 
point to it. The West German legal expert Jiirgen Sacker 
writes: “The trades unions have realised, though too late, 
that the activities of the transnational corporations may bring 
into question the most important socio-political gains of the 
working class won within national states at the cost of a hard 
struggle.” 

Another West German lawyer, Wolfgang Ddaubler, writes 
even more specifically: “The multinational concerns can emas- 
culate the main institutions of collective labour law and as a 
consequence of this lead to substantial social regression”,” 
while the British sociologist Gill Palmer is convinced that 
“The growth of multinational enterprise ... threatens the regula- 
tory hold of national collective bargaining’. 


3. The Struggle of the Working Class Against 
TNC Omnipotence 


The activities of the international monopolies create new 
centres of tension and social conflict, and lead to a further 
exacerbation of the contradictions between labour and capital, 
to internationalisation not only of the exploitation of workers, 
but also of the class struggle of the proletariat. 

Wage workers of parent companies and the multiple overseas 
subsidiaries of TNCs, for all the geographical dispersion of 
these enterprises and weak contacts between their workers, are 
linked by their common exploiters, the bosses of the internation- 
al concern, and labour in a single production complex, even 
though scattered over many countries. 

This objectively and necessarily engenders solidarity among 
the wage staff of TNC enterprises and leads to common de- 


' The World Economy and International Relations, 1984, No. 4, p. 124 
(in Russian). 

2 Recht und Steuer der internationalen Unternehmensverbindungen, Bertl- 
smann Universitatsverlag, Diisseldorf, 1972, p. 192. 

3 W. Daubler; K. Wohlmuth, Transnationale Konzerne und W eltwirtschaft- 
sordnung, Nomos Verlagsgesellschaft, Baden-Baden, 1978, p. 235. 

“G. Palmer, British Industrial Relations, George Allen and Unwin, 
London, 1983, p. 236. 
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mands being put forward, to mutual support, and to joint actions 
against the common enemy. This opens up a new front of 
the labour struggle against capital, one unrestricted by national 
frontiers. Its specific nature also gives rise to unprecedented 
methods of struggle by the working class against cosmopolita- 
nised capital (international strikes, international collective 
agreements). 

International strikes currently take two forms. They are either 
solidarity strikes by workers in some TNC subsidiaries in sup- 
port of workers in its other subsidiaries, or internationally 
coordinated strikes of all (or part) of the TNC’s workforce 
employed in different countries in support of common demands 
made on the headquarters of the international corporation. 

The methods used to bring pressure to bear on the interna- 
tional monopolies include boycotts, when the workers in one of 
the TNC’s subsidiaries support strikers in another of its subsi- 
diaries (in another country) by refusing to accept for further 
processing the output (parts, semi-finished goods) produced in 
the latter by strikebreakers or a duplicate enterprise. Such a 
boycott is very effective, since the TNC subsidiaries are close- 
ly linked economically by the division and cooperation of labour. 

The use by the world proletariat of such a new method of 
pressure on the owners as the international strike has created a 
number of problems of legal nature, directly affecting the sphere 
of labour law. 

International solidarity strikes come up against the bans 
or restrictions on all or almost all national solidarity strikes 
in many capitalist countries and special bans in a number of 
countries on ‘‘secondary” strikes and “‘secondary” boycotts. A 
secondary strike is directed not at defending the immediate in- 
terests of the strikers, but at supporting the demands of work- 
ers in other enterprises, The strikers strive, by ceasing to work 
for their own employer (the “secondary” employer), to force 
him to break off all economic relations with his business part- 
ner, who is the “primary” employer, and thus compel the latter 
to make concessions to his own workers. The legality of national 
solidarity strikes is determined in the majority of capitalist 
countries, first, by the legality of the actions supported by the 
solidarity strike and, second, the presence of a very narrowly 
interpreted community of interests of the strikers in the solidarity 
strike and the main conflict. 

In the capitalist countries (with only a few exceptions), 
there is no special legal regulation of international solidarity 
strikes. The exceptions are, for example, Britain and Greece. 
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In Britain, while the Labour Party was in power, international 
solidarity strikes were legalised. According to Art. 29 (3) of 
the 1974 Trade Union and Labour Relations Act, with 1976 
amendments, labour conflicts of an international character were 
included in the concept of the “trade dispute” and, consequently, 
enjoyed protection against legal sanctions irrespective of wheth- 
er the outcome of the conflict affected British workers. The 
current 1982 Employntent Act prohibits international solidarity 
strikes if the outcome of the labour conflict does not affect 
British workers. In Greece, the 1982 Law on Trade Unions 
grants unions the right to strike as a means of ensuring and 
developing the collective interests of their members and as an 
expression of solidarity with workers of the parent company 
of the TNC to which they themselves belong, even if the compa- 
ny is located outside Greece, on the conditions that the expect- 
ed outcome of the strike is likely to affect the interests of the 
strikers directly. 

On the whole, however, the general legal provisions con- 
cerning national solidarity strikes are applied to international 
strikes. The restricted interpretation of “legal solidarity strike 
actions” predominant in the capitalist countries makes it pos- 
sible to ban international solidarity strikes completely or severely 
curb them. Legal practice on such issues is meagre. There 
are only individual court decisions on the illegality of inter- 
national solidarity strikes just on the grounds that the strike is 
international in character. Such decisions were brought in 
the 70s, for instance, by some courts in Denmark and Canada. 

In a number of cases, however, the courts have applied a 
more elaborate argumentation, comparing the law in the country 
in which the main strike is taking place, with that of the country 
in which the solidarity strike is being held. Most indicative 
in this respect was the decision of the West German Labour 
Court in Wuppertal on November 24, 1959, The case examined 
by the court was as follows. Printing workers in Britain de- 
clared a strike demanding better wages and improvement in 
working conditions. The stoppage prompted the employers to 
transfer part of the work to the FRG. The West German 
printing workers, as a sign of solidarity with their British 
counterparts, refused to fulfil these orders and went on strike. 
The court declared this strike illegal on the following grounds: 
the freedom of association and the right to strike in the FRG rely 
on the provisions of the Constitution which operates only on the 
territory of the FRG; hence it follows that the rights proclaimed 
in the Constitution cannot be exercised to support a strike 
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taking place abroad. Furthermore, solidarity actions, according 
to the FRG legislation, are legal only if they themselves, as well 
as the chief action, are socially justified. In the given case, 
it was impossible to determine whether the main strike, taking 
place abroad, was socially justified, since the concept of ‘‘social 
justice’ is an element of the West German legal system 
and cannot be applied to a country with a different legal 
system. 

Assessment of the legality of international solidarity strikes 
raises the question as to how to apply to such strikes the 
formulation adopted in many countries linking the legality of a 
solidarity strike with that of the strike it is supporting. In other 
words, on the basis of which law should it be decided whether 
the main strike is legal—the law of the country in which the 
solidarity strike is taking place or that of the country in which 
the main strike is under way? The opinions of the courts in 
different countries have differed on this point. 

The Labour Court of Sweden resolved, in 1961, that, in 
this case, the law of the country in which the chief strike is 
taking place should be applied. In the legal practice of the 
FRG, on the contrary, the predominant principle is that accord- 
ing to which an international solidarity strike of West German 
workers is legal if the main strike is socially justifiable under 
West German law. 

From the standpoint of the interests of the workers and 
trades unions, the second decision is preferable, since it allows 
solidarity actions in support of the workers in countries where 
they have no right to strike at all. The first decision can lead 
to a situation when international solidarity strikes will be 
banned even if similar actions within the given country are 
quite legal. 

Concluding our consideration of international solidarity 
strikes, it should be noted that they are hampered in a number 
of countries (the USA, Canada, Sweden, Switzerland and so on) 
by the ban on strikes during the period that a collective agree- 
ment is in force (the “obligation for peace”). This means that 
such a strike becomes possible only when the collective agree- 
ments in both countries come to an end at the same time. 

As for international strikes of the second type, i.e., interna- 
tionally co-ordinated ones launched by the workers of TNCs, 
their legal status is very vulnerable from the standpoint of bour- 
geois labour law. The national labour legislation of the capital- 
ist countries does not, as a rule, specify or regulate interna- 
tional strikes. These strikes can, with a certain degree of arbit- 
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rariness, be assessed as a sort of solidarity strike. Such an 
interpretation would, however, be strained, since international 
strikes of the second type are not, strictly speaking, solidari- 
ty strikes, but represent an independent type of strike, speci- 
fic in that workers living in different countries but employed in 
one and the same production complex (the TNC) participate 
jointly in it. In this way, the strike is specific in the geographi- 
cal scale. As for the other features of such a strike, they in no 
way differ in their subjective or objective elements from any 
other strike taking place within national bounds. The nature of 
the strike action may be economic, political (in its goals), a 
“chequerboard”’ or “hiccup” strike, a sit-in, and the like (in the 
character of the strike actions). 

In relation to international strikes, a number of particular 
legal questions arise connected with the application of the rules 
of bourgeois labour law to them. For example, are the employers 
obliged to pay for the idle time of the workers of a TNC subsid- 
iary if they have nothing to do because workers in another of the 
TNC’s subsidiaries are on strike and are therefore not supplying 
the parts and units for futher processing? 

Since there are no special rules on this score, the judici- 
al practice is to use legal constructions relating to national 
strikes. These differ from one country to another. 

In the USA and Britain, the enterprise has no commitments to 
such workers: if there is not enough work for any reason at all, 
it is legal to dismiss workers without notice or severance pay. 
The employer is not obliged to pay for their idle time in this 
case. True, in the USA, under collective agreements, the 
employer must pay the workers a certain amount of compensa- 
tion if they are called to work, but have nothing to do because 
of a strike by other workers. In Britain, the employer has to 
pay remuneration only to office (not factory) staff if they are 
deprived of work by a strike by other workers. The employers 
can, however, be relieved of this duty if they resort to a general 
lockout, i.e., dismiss both factory and office staff. 

In France and Italy, the employers must, in certain cases, 
pay for the idle time of workers resulting from a strike by 
their colleagues, provided no “collusion” between the strikers 
and the non-strikers is revealed and the strike is not declared 
illegal. The employers are relieved of the duty to pay for idle 
time resulting from a strike if they can show that it is engen- 
dered by force majeure. 

In the FRG, the theory of enterprise risk (Betriebsrisiko) 
is applied. This means that, if the idle time is the fault of the 
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enterprise, the latter must bear the risk, i.e., pay wages for 
the time involved. This rule is not, however, applied if the 
idle time results from a strike that is not caused by the employer. 
In this case, the risk must be borne by the workers. Therefore, 
an employer whose enterprise has been hit by a strike has 
the right to cut the wages of his non-striking workers and 
even to stop paying them altogether. Here there is, in essence, 
collective responsibility: the employer punishes his workers for 
the actions of strikers who do not even work in his enterprise. 

The application of all these legal constructions to international 
strikes can lead to the workers of a TNC subsidiary having 
their wages stopped if they are unable to work because of a 
strike in the other subsidiaries of the international corporation, 
if these subsidiaries are linked by a technological chain. In- 
fringement of the material interest of such workers is fully to the 
liking of the TNC bosses, since this might set the idling work- 
ers against the strikers in the other country and split the ranks 
of the working class. 

It is clear from this that international strikes do not fit within 
the traditional framework of bourgeois labour law. Mean- 
while, these strikes, arising as a result of the creativity of 
the broad working masses renewing the traditional instruments 
of the proletarian struggle, refiect the current state of the 
labour movement, the modern practice of class battles. Such 
strikes must be fully legalised. Just as in the majority of capita- 
list countries national strikes have been declared legal this 
century, international strikes must also be recognised. The 
proletariat of the capitalist countries is fighting actively for 
this at the present time. 

Class clashes within international corporations, the striv- 
ing by the TNCs’ employees in different countries to improve 
their working conditions and secure their gains in the socio-eco- 
nomic sphere in legal documents, the insufficient effectiveness 
of collective agreements with TNC subsidiaries in ensuring the 
interests of the latter, the demands by the employees of subsidia- 
ry companies of international monopolies for working conditions 
to be standardised at the highest level, the urgent need for a 
united policy to be elaborated in relation to the regulation of 
wages and working conditions within the framework of the 
TNC —all this has brought to the fore the question of conclud- 
ing international collective agreements to secure the working 
conditions in all the subsidiaries and the parent enterprise of 
the TNC in a unified form to fix the joint gains of the TNC’s per- 
sonnel through their strike actions. Equally important is the fact 
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that international collective agreements could secure provisions 
concerning the geographical distribution of investment and pro- 
duction (the opening and closure, or modernisation of enterpri- 
ses), which affect the employment of the workers of interna- 
tional companies. 

International collective agreements might, to some extent, 
hamper the TNC bosses from using international wage differen- 
tials and the competition between workers in different coun- 
tries as well as the considerably greater mobility capital than of 
manpower, to their own benefit. 

In bourgeois theory, and in a number of official inter- 
national legal documents, such as the Rome Treaty setting up 
the European Economic Community (1957), the free flow of 
capital and that of individual workers across national frontiers 
are considered as equivalents. In fact, this equivalence is purely 
apparent and formal in character. The movement of capital is 
a sort of collective right granted to its owners, while the freedom 
of movement of workers is an individual right. As the British 
legal expert Prof. K. Wedderburn rightly notes, ‘‘The true corre- 
lative to an international agreement securing to capital the right 
to move and, therefore, organise across the boundaries of na- 
tional states would be an agreement securing to collective orga- 
nisations of workpeople the right to take common action in 
negotiating, bargaining with and, if need be, striking against 
the multinational enterprises... It is not free movement of la- 
bour but free international trade union action which is the 
true counterpart to free movement of capital... 

“Once more we see the practical function of the national 
systems of labour law more clearly—it is to fragment and 
inhibit trade union action while the power of international- 
ized capital is constitutionally guaranteed the maximum flexi- 
bility”. 

The importance for the workers of an international col- 
lective agreement with the TNC headquarters is explained 
by the fact that, as already emphasised, it is the central 
management of the TNC, rather than those of its national 
subsidiaries, within the framework of which current collective 
agreements are concluded, that ultimately makes the fundamen- 
tal decisions on production and social issues, particularly 
those exerting an influence on the working conditions in 
subsidiaries. The conclusion of collective agreements with the 
management of TNC subsidiaries (which is what happens in 
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practice) makes it easier for the headquarters of the interna- 
tional monopoly to engage in all sorts of manoeuvring and 
splitting activities. Thus, for example, the management of the 
TNC subsidiary can, in the course of collective bargaining, 
refer to a lack of profits and thus justify its refusal to 
raise the wages, while in fact this “lack of profits” in the 
subsidiary has been deliberately created, as a result of various 
financial machinations, to deceive the tax authorities. The 
international corporation as a whole, on the other hand, may be 
making enormous profits that are not, of course, taken into 
account during the collective bargaining within the framework 
of individual subsidiaries of the corporation. 

Meanwhile, the trades unions’ opportunities to organise effec- 
tive pressure on the management of a TNC subsidiary are, in 
many cases, very limited. The trade union uniting the workers 
of some TNC subsidiary who constitutes only a small part of the 
staff of the whole corporation, is too weak to exert any pressure 
on its own on the central management. 

Collective bargaining at the TNC level is also of major sig- 
nificance for ensuring employment, since mass dismissals in in- 
dividual subsidiaries, reflecting the global policy of the in- 
ternational corporation, require pressure to be brought to bear 
on its headquarters, which issues the redundancy notices, The 
holding of collective negotiations within subsidiaries does 
not mean that the trades unions can in any way influence the top 
management of the international company. 

The activities of the trades unions in collective bargain- 
ing within international corporations are also hampered by 
the deliberate secrecy maintained over the distribution of 
functions between the TNC headquarters and its overseas 
subsidiaries. This allows the subsidiaries to reject such talks 
on the pretext of central decision-making, while the head- 
quarters of the monopoly can claim that the subsidiaries are 
sufficiently independent to hold collective bargaining on their 
own. 

In practice, the TNC management agrees to collective 
bargaining with trades unions only on the national level, 
since the bosses of the international corporations are fully 
aware that collective agreements on a TNC scale might 
become an instrument for limiting the power of the interna- 
tional managers. One of these, Frank Angle, Director of Labour 
Relations for the General Motors Overseas Operations Division, 
has stated that “the desire to talk to the parent company at 
its headquarters location is merely a disguised attempt to 
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intrude into long-range corporate planning...’””' 

The idea of international collective agreements has now 
won popularity among the workers of TNC enterprises and the 
support of trades unions of various trends, particularly inter- 
national organisations of trades unions. 

In practice, however, there are major difficulties involved 
in the conclusion of international collective agreements. 
When such agreements set the terms of employment in many 
countries, this comes into conflict with the diversity of these 
terms, the different levels at which collective agreements are 
concluded and the differences in their content in each specific 
country, differences in and, in a number of cases, conflicting 
national labour legislation, in particular concerning the pro- 
cedure for the conclusion, legal status and term of action of 
collective agreements in different countries. It also confticts 
with the varying combinations of the rules included in the laws 
and collective agreements, and the differences in the structure 
of payment and the procedures for the regulation of collective 
bargaining. 

Many difficulties arise over the possible content of inter- 
national collective agreements, considering the diversity of 
the technological, economic, social, cultural and other fac- 
tors affecting the value of labour power, and the productivity 
and intensity of labour in different countries. No legal tech- 
niques have yet been elaborated for concluding an international 
collective agreement. The legal nature and force of such an 
agreement are not yet clear. 

The actual procedure for drawing up an international col- 
lective agreement, the elaboration of its normative and obliga- 
tory conditions, reflecting the specific demands and wishes of 
the various categories of workers, require unified information 
on the working conditions existing in the TNC’s subsidi- 
aries spread over dozens of countries. Yet such information 
is often unavailable. 

The greatest difficulty consists, however, in actually organi- 
sing collective bargaining on the international scale, when 
one of the parties—the employer, takes the form of a monolithic, 
centralised organisation, even though shaped on a multiséctoral, 
diversified basis (many TNCs are conglomerates), while the oth- 
er party consists of trades unions, which are scattered and 
organised only on the industrial or even the craft basis prima- 
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rily within individual countries, and, moreover, amid consider- 
able differences between countries in the structure of the trade 
union movement and the relations between individual unions. 

Co-ordinated actions and the creation of a single collective 
bargaining representation of trades unions belonging to various 
international trade union associations, the members of which 
work in the TNCs’ enterprises, so far still constitute a complex 
and unresolved problem, to say nothing of the pluralistic struc- 
ture of the trade union movement in many capitalist countries 
and the disagreements between the national unions in each 
country. In this way, considerable difficulties must first be over- 
come for a united collective bargaining representation even to 
be created. The process itself of collective bargaining with an 
international corporation is also hard for the trades unions, sin- 
ce, as a rule, the former possesses a good information base and 
tremendous financial opportunities and makes active use in its 
own interests of the lack of unity among the workers and their 
unions, 

Purely legal problems arise here, too, such as the legal 
nature of the collective bargaining representation of workers 
for concluding an international collective agreement, how to 
ensure the legal protection of this body, how to grant it ex 
jure certain powers for compelling the TNC management to 
recognise it and negotiate with it. The difficulties in solving the 
theoretical and practical problems involved in international 
collective bargaining are exacerbated by the almost total absence 
of applicable rules of law both in national labour legislation 
and in international agreements. Today, therefore, international 
collective agreements cannot rely on positive law. 

Many Western authors refer to these genuine difficulties 
and do their best to dramatise them, asserting that interna- 
tional collective agreements are in principle impossible, or 
that there is absolutely no real prospect of them appearing even 
in the future. 

While fostering pessimism in relation to international col- 
lective bargaining, some researchers ignore the trend, stimulat- 
ed by the TNCs themselves, towards a unification of the condi- 
tions for the exploitation of the labour force, towards interna- 
tionalisation of its value, a levelling out of the working condi- 
tions and rules of labour law, especially between the developed 
capitalist countries and primarily within the framework of reg- 
ions and groups of countries (Western Europe, the USA and 
Canada). Finally, they ignore the fact that it is not a mechanical 
complete levelling of all labour conditions in the TNC’s enter- 


169 








prises located in many countries that is at issue, but the real- 
isation of the fundamental democratic principle of ‘equal pay 
for equal work”, as proclaimed in the Universal Declaration of 
Human Rights, in the U.N. covenants on human rights, and 
many capitalist constitutions. International collective agree- 
ments, called on to equalise the wages and working conditions of 
the employees in TNC’s enterprises if they fulfil similar jobs in 
terms of quantily and quality, must help put an end to discrimi- 
nation against the workers of many TNC subsidiaries, who are 
paid less that those in the parent enterprise not because their 
labour is less productive, but mainly because the management of 
the TNC takes advantage of the situation on the labour market 
in each specific country: the historically shaped level of the value 
of labour power in each country, the ratio of the supply of and 
demand for labour power, the maturity and militancy of the 
labour movement and so on. There is even less justification for 
the way the workers of the overseas subsidiaries of a TNC ina 
number of countries are deprived of trade union rights and 
suffer a level of labour protection lower than that on the workers 
in the parent enterprises. 

The most common argument against the principle of “equal 
pay for equal work” as applied to the workers of a TNC’s parent 
enterprise and of its subsidiaries, especially those in devel- 
oping countries, is that this would engender serious dis- 
proportions in the wage differentials of various categories of 
workers in the developing country, i.e., the appearance of a 
category of factory and office workers, employed by the sub- 
sidiary of the foreign firm, who would be paid substantially 
better than the other workers in the country, and that this would 
boost inflation and have other negative social and economic 
consequences. 

It cannot, of course, be denied that a number of problems 
do arise in relation to the payment for the workers in the subsi- 
diaries of foreign firms. The TNCs take advantage of the lower 
value of the labour power in the developing countries than in the 
developed ones. Yet this is not all. In addition they play on 
the poor organisation of the working class in the developing 
countries, the weakness of the trade union movements, the 
almost total absence in a number of countries of labour pro- 
tection and the like, which all make it possible to pay the working 
people less than the value of their labour power. Account must 
also be taken of the fact that the value of the labour power of 
wage workers in TNC enterprises in a developing country is higher 
than the average for the country as a whole (as a result of the 
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higher skills of the workers and higher intensity, and in many 
cases also higher productivity, of labour in enterprises belonging 
to foreign firms), and also of the fact that the labour power used 
in the high tech sectors in TNC enterprises in the developing 
countries is often of a similar skill level to that employed in ana- 
logous sectors in the TNC’s parent enterprises. 

The implementation of the principle ‘“‘equal pay for equal 
work” would make it possible to raise the wages of workers em- 
ployed in the subsidiaries of foreign firms up to the value of 
their labour power. Finally, in our opinion, it would be fully 
justified from the point of view of economic, and elementary 
social justice’ to demand that part of the enormous profits reaped 
by the TNCs from the objectively lower value of labour pow- 
er in the developing countries, be used for the benefit of the 
corresponding country in order to develop the social infrastruc- 
ture there (vocational training, health care and the like). 

This is a quite realistic idea, supported by many econo- 
mists and sociologists. As the British author Jack Peel observes, 
when discussing substantial differences in wages and conditions 
between the same industries in different countries, “Some var- 
iations will always exist and reflect the historical and economic 
background of the industries concerned, though blatant 
differences are hard to justify.”” 

Concerning international collective agreements, the majori- 
ty of bourgeois researchers proceed from the presumption that 
there must be no interference with the random market forces on 
the international and national labour markets, or with the abso- 
lute power of supply and demand, that the TNC’s lording over 
the capitalist world economy, their colossal profits, especially in 
countries with cheap labour and a weak labour movement, are 
inviolable. Yet it is precisely this against which the working 
class and trades unions of the capitalist countries categorical- 
ly protest, demanding, in particular, progressive reforms of 
the labour and social legislation and a further development of 
the international legal regulation of labour in a democratic spi- 
rit. The demands for the conclusion of international collective 
agreements, called on to limit the exploitation of the workers 
by international concerns, to weaken the competition between 


' It must be remembered that it was the imperialists who cultivated 
economic backwardness in their colonial possessions. As a result, an extremely 
low value of labour power became established there on the whole, and the 
TNCs take advantage precisely of this for their own selfish purposes. 
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workers in different countries, above all developed and devel- 
oping ones, are geared precisely in this direction. Let us recall 
that Engels described such competition as “the sharpest weapon 
against the proletariat in the hands of the bourgeoisie’’.'! The 
conclusion of national collective agreements was the first step 
towards a reduction in this competition. International collective 
agreements must be the second step in this direction. 

In essence, the different approaches by the representa- 
tives of capital and the trades unions to the possibility and neces- 
sity of international collective agreements constitute a continua- 
tion of the main argument ‘‘between the blind rule of the supply 
and demand laws which form the political economy of the middle 
class, and social production controlled by social foresight, which 
forms the political economy of the working class”. 

Owing to the difficulties involved in concluding interna- 
tional collective agreements, their numbers on the scale of a 
TNC are small. They are usually partial agreements securing 
specific gains won during the joint struggle by the workers of 
individual international companies. 

The conclusion of an international collective agreement is 
the result of certain joint actions by trades unions, an indica- 
tion of their unity. This final stage, i.e., the conclusion of 
a collective agreement as such, is preceded by considerable 
protracted work to collect and exchange information on wages 
and working conditions in the TNC’s various subsidiaries, joint 
analysis by the trades unions of the balance sheets and other do- 
cuments of the international corporation, the elaboration of 
common demands, the organisation of coordinated actions and, 
finally, the creation of an organ for the united representation 
of the trades unions and negotiations by this organ with the 
management of the TNC on a broad range of issues. It is these, 
most elementary forms of united action against the TNCs that 
are on the agenda today. So far, most typical are not even 
negotiations between trades unions and the TNC management, 
but international contacts and consultations between individual 
trades unions, which are held most actively within the EEC. 

One form of exchange of information and co-ordination of 
the activities of trades unions uniting the workers of different 
subsidiaries might be an invitation by a trade union represent- 


' Frederick Engels, “The Condition of the Working-Class in England”, in: 
Kar! Marx and Frederick Engels, Collected Works, Vol. 4, Progress Publishers, 
Moscow, 1975, p. 376. 
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ing the workers of one of the subsidiaries to union repre- 
sentatives of the other subsidiaries of the same company to take 
part in collective bargaining. There have already been prece- 
dents of this type. 

This raises the question of the legalisation of the right 
of trades unions of one country to include representatives of 
trades unions of another country (ones uniting the workers of 
overseas subsidiaries) in its delegation to collective bargain- 
ing. 

One of the main premises for the conclusion of an interna- 
tional collective agreement is co-ordination from a single centre 
of the collective bargaining in all the subsidiaries of the given 
TNC. For this purpose, it is essential for the collective agree- 
ments in the subsidiaries to be in force for the same length of 
time, i.e., above all for them to have the same expiry date. If 
the trades unions manage to achieve this, the collective bargain- 
ing campaign takes place at the same time in all the monopoly’s 
enterprises, Although the platform put forward during this cam- 
paign might differ between the various subsidiaries, the main 
goal becomes a strengthening of the positions of all the trades 
unions through coordinated actions on the scale of the whole 
TNC. In particular, the trades unions might resort to a strike 
hitting all subsidiaries participating in the collective bargain- 
ing. 

In the biggest TNCs, at the end of the 60s and in the 70s, 
international trade union committees (councils) were set up 
to coordinate the activities of the trades unions functioning 
in various countries in the enterprises of these monopolies. In 
particular, work is carried out to collect and store information 
of interest to the trades unions and necessary for collective 
bargaining (computers being used for this purpose). These com- 
mittees might, in the future, under certain circumstances, be- 
come the nuclei of organs for collective representation of the 
workers in bargaining with the TNC management. 

The heads of international corporations not only categori- 
cally oppose the conclusion of international collective agree- 
ments, but also, in many cases, resist even informal meetings 
with representatives of the workers of all the TNC’s subsidia- 
ries to discuss production, planning and investment policy— 
questions affecting the situation in employment and working 
conditions. 

Yet the conclusion of international collective agreements 
reflects the workers’ vital demands and is essential from the 
point of view of the struggle against the omnipotence of the 
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international monopolies, and, therefore, many scholars predict 
their spread in the future as objectively inevitable. Speaking 
of European collective agreements, the well-known British 
sociologist B. C. Roberts, for example, notes: “I regard this 
as virtually inevitable—it is simply a matter of time.”! 

The West German researcher S. Waltz suggests that the eco- 
nomic integration within the EEC automatically creates the con- 
ditions for concluding European collective agreements.” Some 
of the more foresighted TNC managers believe that develop- 
ments will inevitably lead to the conclusion of international 
collective agreements.° 

Government circles of a number of countries are also coming 
to understand this. Thus, in 1972 the government of the FRG 
proposed a gradual transition to the conclusion within the EEC 
of international collective agreements regulating certain aspects 
of working conditions. 

In all probability, international collective agreements will 
initially cover individual regions that are more or less equal 
in terms of economic development, and only subsequently will 
opportunities be created for concluding collective agreements on 
the scale of the biggest TNCs, with subsidiaries across the world, 
in both developed and developing countries. This can only take 
place in the more distant future. 

One of the central questions arising in connection with 
the prospects for concluding international collective agree- 
ments is how to ensure their legal force. Today this is obvious- 
ly possible only with the help of mechanisms already existing 
within the state, as is justly pointed out by S. Waltz. In his 
words, “whether and to what extent the international collective 
agreement will be recognised in each individual country depends 
exclusively on the country’s national labour law... In accordance 
with the collisional law of each specific country the question 
will also be decided as to which law (that of the given 
country or foreign) must be applied to the international collec- 
tive agreement.”’ Waltz speaks of the need for unifying the 
collisional rules relating to collective agreements. All this 
does not, of course, exclude the need for and desirability of 
concluding bilateral and multilateral agreements between states 
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in which the headquarters of international monopolies are locat- 
ed on the one hand, and host countries, on the other, on legal 
recognition of international collective agreements, and also 
the elaboration of regional treaties operating within interstate 
associations, 


4. The Problems of and Prospects for the Legal 
Restriction of the Arbitrary Power of the TNCs in the 
Sphere of Labour 


The labour movement now focuses considerable attention on 
working out a strategy and tactics for the struggle against 
the TNCs. 

The position of the revolutionary forces, communist par- 
ties and the WFTU is that the final goal of this struggle is 
nationalisation of international finance capital within the frame- 
work of fundamental socio-economic transformations that 
will open up the way to socialism. In a number of cases, national- 
isation of the biggest transnational corporations is set as 
the direct goal. The chief, priority task on the worldwide scale 
is, however, effective democratic control over the operations 
of the TNCs and restriction of their arbitrary power and 
unbridled sway. To these ends, it is both possible and necessary 
to use national and international labour law. 

Special protection of the labour rights of TNC workers 
must become a major component of the legal regulation of la- 
bour in the capitalist countries. 

TNC owners and managers raise objections to such regula- 
tion, asserting that there is no need to pass special rules of 
law protecting the labour rights and interests of the workers 
in TNC subsidiaries, since there is supposedly nothing speci- 
fic in their situation compared with workers in local enter- 
prises. But these assertions are unfounded. The position of the 
workers of the overseas subsidiaries of TNCs is, as already 
stressed, quite specific, partly because of the extreme instability 
of their employment, the very high level of exploitation, and spe- 
cial vulnerability of their position as a whole considering the 
enormous financial might of the TNCs with their broad opportu- 
nities for manoeuvring with production and other resources in 
order to suppress any opposition on the part of the workers to 
exploitation. 

Effective bridling of the TNCs requires, above all, the 
implementation by the TNC home countries and the host coun- 
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tries, of specific measures within the framework of national la- 
bour legislation. 

An analysis of the available literature and the documents 
of international and national trade union associations, and 
summary of the ideas and demands they put forward make it 
possible to formulate the essence of certain of the reforms they 
suggest to labour law, considering the activities of the TNCs. 

In the home countries, legal acts must be passed to neutra- 
lise the negative effect the international monopolies have 
on employment in these countries, and certain rules of conduct 
must be established for the TNCs in host countries, especially 
in relation to the observance of trade union rights, the level 
of wages, working time, labour protection, vocational training 
and the like. All these measures must, of course, be coordinated 
with the governments of the host countries and take their inter- 
ests into account. 

Certain proposals concerning the obligations of the inter- 
national corporations in relation to workers in their home 
country might be included in collective agreements operating 
in this country. 

One of the possible ways of influencing the TNCs is to in- 
clude provisions concerning the labour rights of TNC workers in 
the legislation regulating the import and export of capital! 
and in investment agreements. The laws of the home countries 
must allow for the export of capital, provided this does not have 
an extremely negative effect on employment, and takes into 
account the opinion of trades unions operating in the TNC 
parent enterprise, and provided the working conditions establish- 
ed in the overseas enterprises will not be worse than in the par- 
ent enterprise, that trade union rights will not be violated and no 
discrimination will be practised against local workers. The last 
provision must also be included in legislation on the import of 
capital. It must oblige the TNCs to provide the trades unions of 
their subsidiaries and the governments of the host countries 
with information concerning their production and financial ac- 
tivities (sales, exports, imports, profits, taxes, number of work- 
ers, wages, working conditions, price policy, investment pro- 
jects, plans for reorganising enterprises and so on). 

It is important for the trades unions to be represented on 
the state bodies that decide whether permission should be grant- 


' Such laws, although they do exist, but by far not in all countries. 
Overall, government control in the capitalist countries over both the export and 
import of capital is inadequate and extremely ineffective. For more details, 
see: Multinationale Konzerne und dritte Welt, Opladen, 1976, pp. 181-231. 
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ed for the export and import of capital, and for the unions’ 
opinion to be obligatory. 

It would also be a positive development if both the home 
and host countries granted financial and other privileges 
(credit, insurance and information) only to investors who com- 
mit themselves to observing the labour standards secured at 
least in the main ILO conventions. 

Of particular significance is the adoption of special rules 
to protect the labour rights of the personnel of local TNC en- 
terprises, especially concerning those aspects of the labour 
relations of workers in overseas subsidiaries that require 
special protection. This means, primarily, the legal regulation 
ig of mass dismissals by decision of the central management of an 
international company connected with a complete halt to the 
given production or its transfer to another country. Major rest- 
rictions on the power of the international monopolies are re- 
quired in this sphere: at least timely notice of the intended redun- 
dancies to the trades unions and workers, retraining of workers 
at the monopoly’s expense and their new employment. Of partic- 
ular importance is recognition of the role and rights of trades 
unions in the management of international corporations, in all 
decision-making affecting the interests of the wage workers. 
A set of legal instruments must also be developed for compel- 
ling the management of TNC subsidiaries to observe the labour 
rights of the workers as envisaged in the national legislation. 
Promising in relation to protection of the labour rights of 
workers and harmonisation of wages and other terms of employ- 
ment within an international monopoly would be the conclusion 
of international collective agreements. 

All these are but first steps, of course. They cannot solve 
all the problems, but such reforms would indubitably set 
certain limits to the omnipotence of the international concerns 
and would strengthen the positions of the working class. 

Unfortunately, no special set of legal instruments capable 
of compelling the management of the TNC and its subsidiaries 
to observe the labour rights of workers secured in the national 
legislation has yet been elaborated. There can be no doubt, how- 
ever, that the experience of the struggle of the mass labour 
movement against the international monopolies will make it pos- 
sible, in the future, to solve this difficult problem. 

One important direction in the protection of the working 
class’s labour rights against the power of the TNCs is the adop- 
tion of corresponding international laws. 

Already in force are a number of regional acts concerning 
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the TNCs (the OECD Declaration on International Investment 
and Multinational Enterprises of 1976; EEC Code of Conduct 
for Companies with Subsidiaries in South Africa). 

All these acts have, from the standpoint of the working 
people, a fundamental shortcoming: they are not obligatory for 
the monopolies and mainly call on their sense of social respon- 
sibility. As experience has shown, however, this is far from suf- 
ficient. A document is required that would have not only moral 
(purely declarative) significance but also serve as an interna- 
tional legal act to some extent obligatory for the TNCs, the 
fulfilment of which would be supervised by a relevant interna- 
tional body in line with the principles and rules of inter- 
national law. Only such a document would be of real value to 
the working people and, ideally, only just such a document 
should be the ultimate aim. 

In the early 80s, a draft code of conduct for the TNCs 
was drawn up and published by the UN Commission on Trans- 
national Corporations, but is has still not been approved. 

A certain amount of bill drafting on the regulation of 
TNC activities is being carried out within the EEC (the publi- 
cation of the draft European Company Statute). 

In our opinion, the ILO’s activities concerned with the 
adoption of international rules affecting the TNCs should be 
envigorated, since this organisation has considerable experience 
of defending the labour rights of workers. This should be done 
by elaborating corresponding conventions and recommenda- 
tions. In 1977, the ILO Governing Body approved a Tripartite 
Declaration of Principles Concerning Multinational Enterprises 
and Social Policy. The next step, in our opinion, should be the 
elaboration by the ILO of more specific and binding rules, called 
on to protect the working people from excessive exploitation by 
the TNCs. 

The struggle by the working class to limit the power of the 
international monopolies in the sphere of labour and indust- 
rial relations thus includes the struggle for reforms of the 
labour law in individual capitalist countries which would take 
account of both the interests of the working class as a whole 
and the specific needs of TNC workers, and a struggle for the 
adoption of international acts called on to regulate TNC activi- 
ties. 

In connection with the specifics of the legal regulation of 
TNC activities and especially the prospects for its development, 
the question arises as to whether the TNCs are subjects of 
legal labour relations. The majority of authors give a negative 
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answer to this question, referring to the fact that the legal 
capacity of the TNCs does not exist from the point of view of 
law in force (de lege lata) and that they have not yet been 
granted the status of legal persons under any national law or 
international agreement. This answer appears convincing from a 
formal legal angle that does not go beyond the framework of 
the traditional dogmas and ideas of bourgeois jurisprudence and 
law in force, and leaves aside the economic essence of the inter- 
national monopolies and the new processes in the social reality 
of the capitalist world taking place under the impact of the devel- 
opment of the production forces and production relations, 
the class struggle of the proletariat and the demands of the 
labour movement. In fact, however, as the Soviet scholar 
L. Lyalikova wrote, ‘“‘the integrity and consistency of the system 
of individualistic bourgeois law, its underlying principles of 
the freedom of agreement and economic autonomy have come 
into conflict with the phenomenon of the TNC, which faces legal 
theory with difficult issues of elaborating new and reassessing 
traditional legal concepts’. 

In reality, new phenomena and new methods for their state 
legal regulation are constantly emerging. Such completely new 
phenomena can be said to include international collective agree- 
ments, which clearly do not fit into the framework of the tra- 
ditional institutions of bourgeois law in general and labour law 
in particular. The prospects for the conclusion of such agree- 
ments on a more or less broad scale mean that previously un- 
known subjects of collective legal labour relations will appear, i.e., 
the headquarters of the TNCs and the representation of the tra- 
des unions from various countries, negotiating on behalf of the 
workers employed in the TNC’s enterprises in many countries. 
Since an unprecedented situation arises, new legal solutions, 
concepts and approaches are required. Such, we believe, might 
be recognition of the TNC as a whole as a subject of collective 
legal labour relations, otherwise international collective agree- 
ments would be totally pointless. And to regard the TNC as such 
a subject means recognition by juridical theory and practice of 
the economic and organisational unity of the TNC, this being, 
as we have shown, an indisputable fact, reflecting objective 
reality. “To what extent are we going to pay attention to eco- 
nomic reality or alternatively to allow the veil of legal form 
to obscure the reality of economic fact?’ asked Professor O. 
Kahn-Freund. 


' Colloque international sur le droit international privé des groupes de 
Sociétés, Georg,Geneva, 1973, p. 199. 
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Theoretical and practical recognition of the legal subject- 
ness of the international corporation is also necessary for the 
legal fixing of worker participation in the management of the 
TNC, of obligations on the part of the management to 
provide the trades unions in the countries where TNC 
subsidiaries are located with information on the activities of 
the corporation as a whole, on its financial situation, production 
plans and the like, necessary for obliging parent company 
to pay compensation to the workers in the event of bank- 
ruptcy or liquidation of the overseas subsidiary. In our opin- 
ion, such a formulation of the issue is not connected 
with recognition of the TNC as a legal person, since the 
concepts of subject of civil law and subject of labour law 
are not identical. Organisations may be a subject of labour 
law without having the status of a legal person. One might agree 
with the French lawyer Gérard Lyon-Caen, who believes that, 
from the point of view of labour law, the important thing is not 
which organisation is recognised as a legal person: “...what 
experts in labour law are interested in is the juridical regime 
applied at the place where the work is carried out, and then the 
centre where decisions are made.”' 

Recognition of the TNCs as subjects of collective legal 
labour relations does not, of course, mean that they are recog- 
nised as being subjects of international law, for this question 
arises only in the relations between TNCs and states. In the 
sphere of labour legal relations, however, the situation is differ- 
ent and the subject composition of the participants differs 
from that in the sphere of international public law. 

Thus, we suggest that the time has come for the TNC, in the 
person of its headquarters, to be recognised as the subject of 
collective legal labour relations in both the theory and practice 
of the legal regulation of labour. This recognition could 
become a means for restricting the arbitrary power and abuses 
of the TNCs, for subordinating them to national and internation- 
al rules meeting the interests of the wage workers. 

The urgency of measures for the legal regulation of the 
activities of the TNCs was confirmed once more by the tragedy 
that occurred at the end of 1984 in the Indian town of Bhopal, 
where, as a result of a leak of toxic gas from an underground 
storage facility at a chemical plant belonging to the American 
TNC Union Carbide Corporation, thousands of people died or 
were poisoned. The catastrophe was caused by gross violation of 


' Ibid., p. 207. 
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the rules of labour legislation and non-observance of safety and 
health measures. 

There are full grounds for suggesting that the class strug- 
gle of the wage workers in the capitalist and developing coun- 
tries, supported by the socialist community of states, must in 
the future lead to the emergence and development of a new 
direction in the bourgeois legal regulation of labour—protection 
of labour and defence of the labour rights of the workers of 
international corporations. 





Chapter IV 


THE DEMOCRATIC ALTERNATIVE TO STATE-MONOPOLY LEGAL 
REGULATION OF LABOUR 


The vital interests and requirements of the working class, 
of the broad working masses, have been reflected ideologically 
and politically in the programme demands made by the advanced 
forces of the labour movement in the capitalist countries. The 
range of these demands is extremely broad. They include, in es- 
sence, all the main aspects of the proletariat’s situation. 

For the purposes of our research, it is important to stress 
that, in many cases, these demands are of a legal nature, con- 
sisting of proposals for and drafts of legislative reforms. 
“Each struggling class,” Engels wrote, “must ... formulate its 
own claims as demands of a legal nature in the form of a prog- 
ramme.”' An important place among them belongs to the de- 
mands for progressive, democratic transformations in the sphere 
of labour law. 

The most active and consistent struggle for progressive 
labour legislation is waged by the communist parties of capi- 
talist countries, which organically combine the struggle for social 
reform with that for socialism. The various documents of these 
parties and statements by their leaders present a programme for 
the development of bourgeois labour law that would meet the 
vita! needs and fundamental aspirations of the multimillion army 
0. wage workers and constitute a concrete alternative, proposed 
by the democratic forces, to the state-monopoly legal regulation 
of labour. This programme includes multiple proposals concern- 
ing individual rules of law and legal institutions or labour legis- 
lation as a whole and, at the same time, demands directed against 
reactionary tendencies in the development of bourgeois labour 
law. 

Demands for reforms of labour law similar to those elaborated 
by the communist parties of the capitalist countries are put 
forward by trades unions that hold consistent class positions. 


' Beilagen Aufzeichnungen und Dokumente, Karl Marx, Friedrich Engels, 
Band 21, Dietz Verlag, Berlin, 1962, p. 509. 
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In the documents of trades unions, demands relating to la- 
bour legislation usually hold a significant place and are specified 
in more detail than in the documents of the communist move- 
ment. In many cases, national trade union associations adopt 
special documents formulating the socio-economic demands of 
the working people, and setting out in particular detail proposals 
for reforms and improvements to labour legislation, the develop- 
ment of collective bargaining regulation of labour and the like. 
Let us consider more closely the demands made by the 
communist parties and some of the biggest trades unions (the 
two major ones, the French CGT and the Italian CGIL, are disc- 
ussed here) of the capitalist countries in the sphere of labour law. 
In the documents and materials of communist parties, the 
most important demands put forward include a fundamental 
democratisation of labour law in general formulated in a 
programme for its development, envisaging, in particular, 
guarantees of participation by the working people and their 
organisations in the formation of legal acts on labour and in 
the supervision of their enforcement, and the codification of 
labour legislation on progressive principles. Thus, the Pro- 
gramme of the Communist Party of Greece puts forward an im- 
provement and codification of labour legislation as the primary 
demand of the labour movement. The Programme of the 
German Communist Party (DKP), adopted by the Party’s 
Mannheim Congress (1978), contains the demand for a prog- 
ressive code of labour law. This Programme states: “The DKP 
comes out in defence of the social rights won in the past, as well 
as for further improvements with the aim of winning new 
positions that will ensure the working class and its trades unions 
greater opportunities for economic and political influence.” The 
decisions of the 8th Congress of the Portuguese Communist 
Party stress the need to ensure participation by the working 
people in the elaboration of labour legislation. The 21st Congress 
of the Communist Party of Denmark demanded guarantees of 
the working people’s right to participate in decision-making on 
terms of employment. The 13th Congress of the Italian Com- 
munist Party called for the development of struggle for progres- 
sive labour legislation, in particular for the adoption of laws 
concerning industrial injury, working conditions, a shorter 
working day, and defence and development of trade union 
rights envisaging measures against exploitation of apprentices, 
home workers and those who combine work and study. 
Many documents of communist parties stress the important 
role of trades unions in the struggle for an improvement of the 
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position of the working masses. The Programme of the Com- 
munist Party of Denmark emphasises that the trades unions must 
have the right to influence the economic policy of the country, 
to participate in its elaboration and play a growing role in the 
democratisation of the life of society. 

The French Confédération Général du Travail (CGT) comes 
out for deep-going reforms of the social legislation for the pur- 
pose of overcoming the impact of the Code Napoléon. The CGT 
believes a modern labour code must expand and effectively 
guarantee the rights of the working people under the conditions 
of modern capitalist exploitation. 

The demands of the labour movement of the capitalist coun- 
tries in relation to specific rules and institutions of labour 
law may be grouped around the following key issues. 


Legal Guarantees of Higher Wages, Establishment 
and Systematic Raising of the Minimum Wage 


These demands include a categorical rejection of wage 
freezes and any other government measures to limit the growth 
of wages, the introduction of a sliding scale ensuring automatic 
wage rises depending on the rise in the cost of living, the es- 
tablishment of a national guaranteed wage minimum and a sys- 
tematic increase in it, the elimination of unjustified differentia- 
tion in wage levels, and a rise in the personal wages allowance 
not subject to income tax. 

These demands figure to one extent or another in the deci- 
sions of almost all the communist party congresses in the capi- 
talist countries. 

The CGT particularly emphasises in its demands the introduc- 
tion of a truly effective “sliding scale’ of wages, ensuring 
automatic and periodical changes in them, depending on changes 
in prices and compensating the working people for losses due to 
the rise in the cost of living. 


Legislative Measures to Ensure Employment 


The communist parties of the capitalist countries are fight- 
ing for the implementation of broad legislative measures to 
expand and ensure employment; many of them come out for a 
legislation on the right to work. This demand is elaborated in 
particular detail in decisions of the German Communist Party. 

As the theses of the Diisseldorf Congress of the DKP note, 
“the chief inalienable right is the right to work. In order to 
guarantee its implementation, this right must be secured in the 
Fundamental Law and included in the system of measures to 
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ensure the participation of the working people in management; 
a system of education and skill raising must be created that is 
accessible to all factory and office workers, meets the demands of 
scientific and technological progress and is adjustable to the 
changes resulting from it; structural measures must be carried 
out to develop backward sectors; and protection of the working 
people, above all of the elderly workers, against dismissal 
must be improved.” 

Elaborating on these demands, the manifesto adopted by the 
DKP Diisseldorf Congress proclaimed: ‘‘We must press for a law 
on providing every factory and office worker with a similar 
job, before he can be dismissed from his current one”. 

In 1974, the DKP elaborated special proposals on socio- 
political issues, putting forward a series of specific demands 
for legislative reforms in the sphere of the legal regulation 
of employment. A legislative prohibition on mass dismissals was 
suggested. People who had undergone vocational training must 
be guaranteed work for at least during a year. Older people 
must be provided with special protection against dismissal. Dur- 
ing illness, any dismissal must be prohibited. Protection against 
dismissal for the members of works and staff councils, repre- 
sentatives of young people and invalids must be strengthened 
and spread to trade union representatives. When a worker is 
transferred, his wages must not be cut. Any necessary retraining 
must take place in working time, and have no detrimental effect 
on wages. 

The programme of the German Communist Party comes out 
for strict observance and improvement of the provisions on 
protection against dismissal, especially of older factory and office 
workers, pregnant women and invalids. It supports a ban on mass 
dismissals. After receiving a vocational training, young people 
must be guaranteed a job in accordance with their skills. 

The 8th Congress of the Portuguese Communist Party de- 
manded guarantees of the right to work, a ban on collective or 
unjustified dismissals and abrogation of laws threatening the 
right to work; the 25th Congress of the Communist Party of 
Denmark—guarantees of the right to work and the possibility 
of being reinstated at work at the demand of the trades unions; the 
5th Congress of the Socialist Unity Party of West Berlin—the 
right to work and the granting to factory and office workers on 
works council the right to veto dismissals, closure or transfer of 
the enterprises; the 23rd Congress of the Communist Party of 
Belgium—refusal to accept the closure of enterprises or employ- 
ment cuts without advance new employment of the workers. 
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Expansion and Consolidation of the Rights of Trade 
Unions and Personnel Representatives and Worker 
Participation in Production Management 


The struggle for worker participation in production manage- 
ment constitutes a major direction in the class struggle of the 
proletariat in the capitalist countries against state-monopoly 
capitalism, the aim being to restrict the power of the monopolies, 
increase the prestige and political weight of the working class, 
and create the conditions for fundamental socio-economic 
transformations opening up the way to socialism. The signific- 
ance of this struggle is determined by the fact that, by under- 
mining the power of private owners of the means of production, 
it prepares the way for putting these means at the disposal of 
society as a whole. 

The demand for worker participation in solving production 
problems on the scale of the enterprise, industry or society as 
a whole is central to the socio-economic demands worked out by 
the German Communist Party. The DKP programme describes 
the chief direction of the struggle for such participation as 
follows: “The DKP fights for genuine participation by the 
working class and its trades unions in management. It comes 
out for full use of all the possibilities deriving from the existing 
laws for actively defending the interests of the workers. The 
Party supports the demands of the trades unions concerning 
participation in management. At the same time, it comes 
out for more far-reaching demands to be made. It fights 
against any sort of attempt to turn participation in management 
into a means of illusory social partnership and subordination 
of the interests of the working class to those of monopoly 
capital The DKP is striving to strengthen the working 
class’s resolve to use participation in management as an instru- 
ment for ensuring jobs, improving working and living condi- 
tions and for limiting the power of monopoly capital.” 

The position of the Communist Party of Austria on the 
rights of worker representatives in enterprises is reflected in 
the decisions of its 22nd Congress which put forward the follow- 
ing demands: the worker representatives on the governing 
bodies of enterprises must be elected by the personnel by direct 
and free ballot and be answerable entirely to these collectives; 
the workers must have the right to receive full information on 
how the affairs of the enterprise are run, and commercial 
secrecy must be abolished. 

The programme of the Swiss Party of Labour demands that 
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factory and office workers be granted the right to supervise, 
control and intervene in the work of both nationalised and 
private enterprises. 


Consolidation and Guarantees of the, Right to Strike 


The communist parties demand legislative recognition of the 
right to strike, and where this already exists, observance and 
guarantees of this most important right of the working people. 

The German Communist Party includes in the decisions of 
all its congresses the demand for recognition of the right to 
strike. The position of the German communists on this issue is 
reflected in the DKP programme, which states that the DKP 
stands for the unrestricted exercise of ‘the right to strike, 
including the right to a political strike. It comes out for a legis- 
lative ban on lockouts and for the unambiguous securing of this 
ban in the constitution”. 

Many communist parties focus their attention on the demands 
for repealing the current anti-strike legislation. 

Thus, the 18th Congress of the French Communist Party de- 
manded repeal of the laws limiting the right to strike. The 8th 
Congress of the Portuguese Communist Party declared the need 
to repeal the law prohibiting strikes by government employees. 
The 18th Congress of the Communist Party of Israel put forward 
the general demand of the freedom of strikes, including: aboli- 
tion of all forms of compulsory arbitration, ‘‘co-ordinated 
arbitration” and state mediation in labour conflicts; elimination 
of any encroachments on the trade union struggle of the working 
people, and any interference by the state in industrial conflicts; 
abolition of laws and decrees affecting the freedom of the trade 
union struggle and making it possible to order the compulsory 
return to work of strikers. 

The French CGT demands the elimination of restrictions on 
the strike struggle, including the use of the “freedom to work” 
concept, and also a ban on lockouts and any form of pressure 
or threat for the purpose of preventing the workers from strik- 
Ing. . 

The Italian Trade Union Confederation (CGIL) rejects any 
attempts to limit or abolish the right to strike, to hamper 
picketing, or facilitate police reprisals against strikers. 


Expansion of the Right to Collective Bargaining 
and Its Legal Regulation in the Workers’ Interests 


The communist parties come out for the working people’s 
right to collective bargaining, and counter attempts by the 
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ruling circles to undermine this right. Thus, at its Essen Con- 
gress, the German Communist Party declared its intention to 
wage a resolute struggle against any attempts to limit collective 
bargaining autonomy by means of directives on wages and other 
measures. The Bonn Congress of the DKP protested against 
the government’s gross interference in collective bargaining 
autonomy (Tarifautonomie). 

The CGT puts forward the following programme of demands 
in relation to the collective bargaining regulation of labour: 

the employers must be obliged to conclude collective agree- 
ments and include in them provisions concerning all aspects of 
the organisation of labour and the relationship between employ- 
ers and workers, especially the scale and forms of wages, wage 
rates, the work schedules, holidays and incentives. Working con- 
ditions cannot be established unilaterally by the management 
which is obliged to consult with the trades unions every time 
the work rate or work load is changed; all workers of the 
industry, from manual workers to engineers, must be covered by 
a single collective agreement, which provides for the automatic 
spread of collective agreements to all enterprises in the given 
industry; collective agreement must include rules and provisions 
corresponding to the demands of the CGT, and never include 
ones called on to restrict trade union rights, the right to strike, 
or introducing the concept of ‘‘class cooperation”. 

The Italian CGIL focuses particular attention on expansion 
of the sphere of the collective bargaining regulation of labour, 
and demands the spread of collective agreements to the organisa- 
tion of production and labour, the production environment, the 
training and retraining of workers, and the investment issues. 


Legislation and Expansion of the Rights of Worker 
Representatives in Enterprises and Restriction 
of the Power of the Employers 


Considerable attention is paid to these issues by the trades 
unions, 

The CGT demands the legislation of the right of all workers 
to fulfil functions as elective representatives in enterprises; 
protection of the workers’ representatives against victimisation 
by the owners; guarantees of their freedom of movement within 
the enterprise and access at any time to management premises 
for the purpose of fulfilling their duties; a categorical ban on 
spying on the workers; the abolition of factory police and strict 
punishment for their reinstitution; the granting to all workers 
of opportunities to turn to their representatives during working 
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hours; abolition of the management’s obligatory consent to the 
holding of trade union meetings; elimination of the managers’ 
censorship of material disseminated by personnel delegates and 
trade union activists; the granting to the trades unions of the 
right to collect membership dues and disseminate trade union 
material during working hours and in work places; free access 
for workers and their representatives to the files and dossiers 
compiled by the personnel departments of enterprises; the right 
of workers to demand the exclusion from service records 
of untrue or insulting formulations, especially concerning 
their personal lives and views. 


Elimination of Discrimination According 
to Race, Nationality, Sex, Age and the Like, and 
Guaranteeing Equality for Immigrant Workers 


Such demands are contained in one form or another in the 
programme documents of all communist parties of the capitalist 
countries. Alongside a general ban on any form of discrimination 
in the sphere of labour and industrial relations, the communist 
parties demand the introduction of special rules against dis- 
crimination against individual groups of workers. Thus, it is sug- 
gested that equality of labour rights of all factory and office 
workers (the Communist Party of Austria) and men and women 
(the Communist Party of Denmark) be guaranteed, that an end 
be put to discrimination against agricultural workers (the 
Communist Party of Greece), physically handicapped workers 
(the Portuguese Communist Party), foreign workers (the 
German Communist Party and the Socialist Unity Party of 
West Berlin), immigrant workers (the Communist Party of 
Canada), and that the “Berufsverbot” against Communists and 
other democrats be abolished (the German Communist Party). 

The Communist Party of the USA demands in its economic 
programme the establishment of priorities for black workers 
and other oppressed ethnic groups in order to compensate for 
former discrimination and achieve full equality. To this end, 
it is suggested that a system of privileges be introduced for 
groups of workers that have been discriminated against. 

The communist parties come out for full and consistent 
implementation of the principle “equal pay for equal work’, 
against discrimination in the payment for women, young people, 
ethnic minorities and foreign workers. 

A major place in the demands put forward by the CGT be- 
longs to ensuring equal rights for immigrant workers. It set for- 
ward the idea of a special normative act, the Statute of 
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the Immigrant Worker’s Rights to guarantee the labour and 
other rights of foreign workers and members of their families. 

The CGIL focuses particular attention on eliminating differ- 
ences in the legal status of factory and office workers. 


Shorter Working Time Without Reduction in Wages and 
Longer Annual Paid Holidays 


These demands are formulated in different ways and variously 
specified in the documents of communist parties. In some cases, 
the general need is proclaimed for shorter working hours 
without detriment to wages and for longer holidays. Most often, 
however, this demand is formulated in detail. Thus, the Essen 
(1969) and Diisseldorf (1971) congresses of the German Com- 
munist Party demanded that a law be passed on a 40-hour, 5-day 
working week. The Mannheim Congress of the Party (1978) 
went further and proclaimed the need to struggle for a cut in 
the working week to 35 hours and a rise in the minimum paid 
annual holiday to six weeks. 

The socio-political proposals made by the German Communist 
Party envisage additional holiday to workers employed in heavy 
and harmful jobs. The 23rd Congress of the Communist 
Party of Belgium adopted a programme of struggle demanding 
a 36-hour working week in big enterprises and in public service 
institutions without any increase in the intensity of labour or cut 
in wages. The Congress also demanded strict observance of the 
legislation on the number of working hours. The Communist 
Party of Finland put forward the demand that the working 
day be cut to 7 hours (with a 35-hour working week) without 
cuts in wages. The economic programme of the Communist 
Party of the USA demands a 30-hour working week with 
wages being maintained at the 40-hour week level, and a ban 
on compulsory overtime. The anti-crisis programme of the Ca- 
nadian Communists contains the demand for a 30-hour working 
week, with the wages maintained at the 40-hour week level. The 
40th Congress of the CGT (1978) demanded a 35-hour 
working week and a 5-week paid holiday. 

A 35-hour working week is currently being demanded by the 
CGIL. 

in demanding a reduction in the working week, the work- 
ing people’s organisations proceed, in particular, from the fact 
that the realisation of these demands might promote a rise in 
employment and alleviate crisis phenomena. 



















































A Democratic Reform of the Legal Regulation of 
Vocational Training and Opportunities for Workers 
in Skill Upgrading and Retraining 





The communist parties either include in their programmes 
general provisions about the need for democratic reforms of vo- 
cational training, or formulate individual demands concerning 
the various aspects of vocational training, or elaborate and in- 
clude in their programmes extensive provisions for comprehen- 
| sive measures concerning vocational training. Thus, the 8th 
| Congress of the Portuguese Communist Party suggests that 
| vocational training be organised in big and medium-size enterp- 
| rises and a shorter working day for students employed in 

industries. The Programme of the Communist Party of Greece 
| demands the introduction of a 6-hour working day for people 
| combining work and study, without loss of wages. 

The Diisseldorf Congress of the German Communist Party 
elaborated an extensive programme of measures concerning 
vocational training. 

The CGT demands that the state be legally obliged to organ- 
ise the vocational training of young people, ensure the continual 
training of workers throughout their lives, and introduce 
trade union control over all aspects of vocational training. 





| Improving the Legislation of Labour Protection, 
Safety Measures and Production Sanitation 


| The communist parties put forward a multitude of proposals 
| for improving labour protection, above all, that of women, young 
: people, and mothers. 

The Communist Party of Denmark demands in its Programme 
that labour protection be brought under trade union control. 

The Bonn Congress of the German Communist Party worked 
out a broad programme for improving the legal protection 
1 of workers’ health in production and of their labour. 

The “Socio-political proposals” of the DKP demand that em- 
ployers bear more responsibility for violating the rules and 
: instructions on labour protection. Offences repeated would 
i deprive the guilty person of the right to run the enterprise. 

Some communist parties formulate special proposals on cut- 
ting working hours for adolescents and people doing heavy and 
harmful jobs (in Greece), on granting a day off each month to 
women for doing housework (Haushaltstag) (in West Ger- 
many), on legislative provisions for strict observance of the 
rules prohibiting the use of child labour (in Greece and Portu- 
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gal), and on an increase in maternity leave and greater 
privileges to mothers (in France, Austria and Denmark). 

The CGT demands a broad reform of the legal protection of 
labour. Within the framework of this reform, it is suggested, in 
particular, that a public labour inspectorate be set up, elected 
by the workers and enjoying the same powers as the state inspec- 
torate. Special proposals have been elaborated by the CGT in re- 
lation to the legal protection of the labour of women and young 
people. They include a longer paid matemity leave, and the 
granting to factory and office workers up to the age of 21 of 
5 hours a week (out of working hours) for sports. 


* * * 


It should be noted that trade union associations with a leader- 
ship that does not take consistently class, revolutionary positions, 
also focus considerable attention on the demands for reforms 
of labour legislation and under pressure from the rank and file 
members include these demands in their programmes and the 
decisions of their congresses. 

Thus, the programme of the Association of German Trade 
Unions (DGB) stresses, especially that ‘‘the social legal state 
(soziale Rechtsstaat) is obliged to create the foundations for 
the exercise of the right to work”. The 9th Congress of the 
DGB put forward demands that include: a rise in wages; shorter 
working hours with the same wages; longer paid holidays; the 
introduction of a thirteenth month wage (Monatslohn); the 
securing in the laws or collective agreements of mark-ups to 
wages; higher holiday pay; guarantees of job stability; special 
protection of elderly working people against the negative 
consequences of technological and economic changes; trade 
union participation in resolving issues concerning employment; 
better safety and health measures; the institution of the post of 
engineer for safety technology at enterprises; the adoption of 
a law expanding health care in enterprises and institutions; and 
better protection of the labour of working mothers. 

The congress passed special resolutions concerning the de- 
velopment of labour legislation. These contain the following 
demands: adoption of a labour code, promoting the further de- 
velopment of labour legislation, social democracy and the legal 
state (Rechtsstaat). Collective bargaining autonomy must be es- 
tablished. All the remaining differences in the legal status of 
factory and office workers must be eliminated. Freedom of as- 
sociation of government employees must not be restricted. Par- 
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ticipation by workers in management on the job, in the enter- 
prise, within the concern and the whole economy, and in 
the state apparatus should supplement political democracy. 
All major enterprises must have labour directors and super- 
visory councils with equal representation. The works and staff 
councils should be able to take part in decision-making 
on all economic, social and personnel issues in enterprises. The 
rights of trades unions in enterprises and institutions must be 
expanded. Participation must be on a nation-wide scale. For this 
purpose, economic and social councils must be set up nationally 
and within the framework of Lander or individual regions and 
they must operate on the basis of equal representation. Vocation- 
al training must be improved under effective public control and 
with trade union participation.! 

The 12th Congress of the DGB, held in May 1978 in Hamburg 
adopted a resolution demanding a reduction in the working week 
to 35 hours and an increase in annual paid holiday to 6 weeks. 
The resolution also demands the adoption of measures to avert 
any negative consequences of the “rationalisation” of production, 

| to improve protection against dismissal, create more humane 
’ working conditions and more favourable opportunities for 
vocational training (reform of the legislation, the creation of 
apprenticeship places for all young people, a ban on “agency 
labour’, and the like).” The annual British Trades Union 
Congress (BTUC) in September 1978 approved a resolution 
demanding the introduction of a 35-hour working week. 

Significantly, many demands in the sphere of labour law 
and industrial relations worked out by trades unions of different 
trends, coincide. This creates objective grounds for unity of 
action by all organisations of the working class in defence of 
their vital interests and demands, against the exploiters and for 
social progress. 

On the international plane, the demands in the sphere of 
labour law common to all the working class of the capitalist 
countries, are generalised and formulated most fully in the 
programme documents of the World Federation of Trades 
Unions (WFTU), especially the decisions of the 5th (1961), 
8th (1973) and 9th (1978) world congresses. 

The main WFTU proposals concerning pressing reforms of 
bourgeois labour law are as follows: 














































' See: D.G.B. Protokoll 1X Ordenlicher Bundeskongress, Berlin (West), 
Antrage und Entschliessungen, 1972, pp. 3-7. 
> Social and Labour Bulletin, No. 3, 1978, p. 230. 
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— higher wages; the right to a guaranteed minimum wage 
in each country, depending on the professional skills and 
degree of the worker’s responsibility; the right of the worker 
and members of his family to an annual minimum guaranteed 
income, regardless of sickness, industrial accidents, occupational 
disease, age or the economic situation; guarantees of a steady 
growth of the purchasing power of all the working people’s 
incomes; 

— shorter working hours without reduction in wages; the 
right to sufficient paid holiday, the creation of corresponding 
conditions for the worker to use this holiday together with his 
family, and provision of the necessary means for this purpose; 

— aban on the use of police measures and repressive legis- 
lation against the trade union movement; the securing, protec- 
tion and expansion of the rights of trades unions, including: the 
right to organise at all levels, to join a trade union organisation 
and to participate in any trade union activity; the right of trades 
unions to be guided in their activities only by voluntarily 
adopted charters; the right of legislative initiative, and to act 
as a legal person; the right to carry out trade union activities 
at the work place and exercise democratic control over the 
choice of the economic, financial and technological orientation 
of the enterprise; the right to carry out international trade union 
activities; 

— securing and ensuring the right to strike; prohibition 
of lockouts; 

— expansion of the right to collective bargaining up to 
and including the collective bargaining regulation of all aspects 
of labour relations; 

— expansion of the rights of worker representative bodies 
in enterprises, limitation of the arbitrary power of the employers; 
a prohibition of any measures leading to or intended by the 
employers to create factory police or draw up black lists, and 
a ban on surveillance and reporting on the workers; 

— establishment of guarantees against loss of skills; 

— securing and expansion on the guarantees against unem- 
ployment and dismissals; recognition cf the right to work in 
constitutions and national legislation; the right to vocational 
retraining and corresponding job placement considering the 
workers’ skills in the event of technological changes in produc- 
tion; trade union control over hiring and firing; 

~~ expansion and legal regulation of free vocational training, 
accessible to all; trade union participation in its organisation 
and running; 
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— improvement of the legal protection of labour, safety 
measures and production hygiene, the application of legal 
sanctions against employers who violate the rules of labour 
protection; 

— full compensation by the enterprise for any harm in- 
flicted on workers by toxic industrial discharge; an active 
labour inspectorate with the participation of trade union orga- 
nisations; a lowering of the admissible norms for the use of 
toxic substances, and a review of these norms with trade union 
participation; 

— elimination of any discrimination according to race, 
ethnic origins, sex, age, political or religious convictions 
and trade union affiliation in the sphere of hiring, wages, pro- 
motion, and vocational training; full equality of immigrant 
workers in the sphere of industrial relations. 

Summing up, it may be stated that the demands in the sphere 
of labour law, as currently put forward by the labour movement 
in the course of the class struggle, expand in scope and, in many 
cases, change in character. These demands reflect a higher level 
of the requirement of wage workers, the greater maturity of the 
class struggle and a new stage in the development of the produc- 
tive forces. 

The programme of struggle for progressive labour legislation 
discussed here also shows clearly a drawing together of the goals 
of the labour movement and the profound requirements and 
interests of the individual wage worker, with his hopes and 
aspirations. It would be hard to overestimate the importance 
of this, for only a social movement expressing the totality of the 
strivings of the ordinary person, the whole wealth of his spiritual 
demands, is capable of truly and firmly drawing the masses with 
It. 


Chapter V 


A CRITIQUE OF BOURGEOIS THEORIES IN THE SPHERE 
OF LABOUR LAW 





A specific feature of modern bourgeois legal ideology in 
the sphere of labour and industrial relations is the presence of 
two trends: a certain spread of the ideas of reformism, of 
various types of liberal and neoliberal concepts, on the one 
hand, and, on the other, a marked strengthening, especially 
in recent years, of the influence of the doctrines of neocon- 
servatism, reflecting the political and ideological positions of 
extreme imperialist reaction which not only does not want to 
make any concessions to the working class in the social sphere, 
but even dreams of revenge for the past and of ousting the 
proletariat from the positions won since the Second World 
War and now secured in the labour law. 

The liberal trend maintains that labour law plays a ‘“‘bene- 
ficial rote’’ in ousting the defects of ‘‘old” capitalism, more or 
less consistently supports reforms called on to improve the con- 
dition of the working people, and points out the need and useful- 
ness of trades unions and collective bargaining as structural 
elements of the normally functioning economic, political and 
social mechanism of capitalism. At the same time, representatives 
of this trend proceed from the unshakability of the capitalist 
system and believe that the reforms to labour legislation they 
suggest and support will help consolidate, improve and remedy 
it and prevent a strengthening of the influence of the ideas 
of socialism. They regard reforms in the sphere of labour law 
and industrial relations as a very useful means of social prophy- 
lactics, of social manoeuvring. 

Bourgeois-reformist concepts in the sphere of labour have 
been reflected, in particular, in the documents of the Roman 
Catholic Church, especially the encyclical of Pope John Paul 
II “Human Work” (‘‘Laborem exercens’’). The basis of the 
modern social doctrine of Catholicism is reformist renovation of 
capitalist society, as fully confirmed by the encyclical. It states 
that the Church considers it its duty to keep in mind constantly 
the rights of the working people, to condemn their violations and 


196 





make its contribution to their change in the direction of pro- 
gress. Proceeding from this statement of principle, Pope John 
Paul II supports reforms in the sphere of labour law and 
industrial relations within the framework of capitalism. He ap- 
proves of profit-sharing by workers, their participation in the 
management of enterprises and the introduction of “workers’ 
shares’, and recognises the need and importance for the workers 
of the right to associate in trades unions, to collective bargaining, 
and to strike (with certain restrictions). The encyclical supports 
the idea of the individual’s priority over labour and speaks 
of the need to take care of the interests and needs of the 
toilers, and to further their self-expression in labour. At the 
same time, it is clear from the encyclical that the Catholic 
Church is against any fundamental changes in capitalist labour 
relations, against their revolutionary transformation. It pro- 
ceeds from recognition of the right to private property, though 
with the reservation that it must not be considered ‘‘absolute and 
inviolable’. The main theme throughout the encyclical is the 
idea of cooperation between labour and capital and rejection of 
the class struggle. 

It the light of the ideas put forward in the encyclical, 
American Catholic Bishops demanded, in a draft pastoral 
letter published on November 12, 1984, the implementation of 
reforms of the labour legislation: better guarantees of the right 
to associate, to strike and to collective bargaining, and preven- 
tion of victimisation of workers. The bishops called for a 
strengthening of ‘‘social partnership” between employers 
and employees. ' 

Reformist ideas in the sphere of bourgeois labour law are 
sometimes wrapped in different varieties of neocorporatist 
doctrines. 

According to these, professional groups are of more signifi- 
cance in modern capitalist society than classes are. There is 
competiton and rivalry between these groups, but not a class 
struggle; class contradictions are smoothed over, and the power 
of capital is transformed into the so-called technostructure, 
i.e., an association of people with technical expertise, ability 
and experience, who manage production and the economy. The 
role of the trades unions in this is to further the uninterrupted 
functioning of the capitalist system. 

The supporters of such concepts consider the most important 
task of labour law and the most promising direction in its 


' See: Social and Labour Bulletin, 1985, No. 1, p. 24. 
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development to be any form of drawing the working people, 
especially the trades unions into “social partnership”, into 
constructive and equitable co-operation with big capital within 
bilateral and trilateral co-operation bodies at various levels 
of production and state-monopoly management. This is consid- 
ered as the main path in the development of “pluralistic 
democracy” in the sphere of industrial relations, a means for 
establishing socio-political concensus in the form of a “so- 
cial contract” or otherwise, its achievement being the chief 
goal of the corporatist strategy.’ 

In fact, however, the neocorporatist model is only one variety 
of liberal reformism, being essentially, as the British legal expert 
R. Lewis rightly notes, an attempt to integrate the trade union 
leaders in the system of capitalist management in, order to control 
and restrain the activity of the trades unions.” 

A special position in relation to bourgeois labour law 
belongs to social democratic theoreticians.’ Having adopted 
the chief concepts of reformism on this issue, they at the same’ 
time consider bourgeois labour law as one of the most important 
factors helping to transform capitalism in a socialist spirit. 
From their point of view, bourgeois labour law is a variety 
of reform “overcoming the system”, one capable of gradually 
renovating and revitalising the capitalist system without the need 
for a socialist revolution, and of transforming it into ‘“dem- 
ocratic socialism’, which is described as “the accomplish- 
ment of social democracy”. 

Bourgeois, clerical and social democratic reformism often 
come under right-wing criticism. The “neoconservative wave” 
that has become increasingly manifest in the capitalist world 
in various spheres of social life in the 80s, has begun to exert 
a marked influence on bourgeois legal ideology too; attacks 
on the rules and institutions of labour law that benefit the 
workers and calls to reform this law to the benefit of the 
most reactionary circles of monopoly capital are becoming more 
and more frequent. 


' See: R. Mishra, The Welfare State in Crisis, The Harvester Press, 
Brighton, 1984, pp. 105-109; Sindicate politica e corporativismo in Europa, 
Milan, 1982; M. Premssler, A. Ondrusch, Op. cit., pp. 49-50. 

? See: Labour Law and Industrial Relations "Building on Kahn-Freund, 
Clarendon Press, Oxford, 1983, p. 120. 

See, for example: Zur Einfithrung in die Theorie des demokratischen 
Sozialismus, Europaische Verlagsanstalt, Frankfurt am Main, 1977, pp. 34-48, 
208-209; Demokratischer Sozialismus und Langzeitprogramm, Rowohlt, Ham- 
burg, 1973, pp. 12-28; Programmatische Dokumente der deutschen Sozial- 
demokratie, Verlag J.H.W. Dietz Nachf, Berlin/Bonn, 1984. 
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1. Theories of Legal Labour Relations 


A major trend in bourgeois apologetics in the sphere of la- 
bour law consists of the theories of legal labour relations. It is 
in labour relations, if they are considered from the 
standpoint of the proletariat, that the exploitative, coercive 
nature of labour under capitalism reveals itself most clearly. 

Modern bourgeois theories of legal labour relations constitute 
a combination of ideas on labour relations as being contrac- 
tual, included in the system of civil law transactions, and 
various corporatist concepts touched up in accordance with 
the provisions of fashionable sociological doctrines. 

Traditional for bourgeois legal doctrine, beginning with 
Ph. Lotmar, is a civilistic (contractual) approach to the legal 
relationship of labour and, until the Second World War, it 
was precisely the contractual theory of legal labour relations, 
close in spirit to juridical positivism, that dominated in the 
majority of countries among bourgeois law experts. The ideas 
of contractual jurists, which are usually greatly influenced by 
civilistic doctrines and legal constructions originally deriving 
from Roman Law, reflect the concepts of bourgeois individual- 
ism, economic liberalism and the Manchester school, which in- 
terpret labour relations as an unlimited clash between two free 
individual wills. 

Proceeding from the formal equality of the capitalist and 
the worker in the conclusion of a labour contract, contractual 
jurists, like the vulgar economists of the past, draw their 
views from the sphere of simple circulation, or commodity ex- 
change, which, as Marx put it, constitutes ‘‘a very Eden of the 
innate rights of man”.' 

The supporters of the contractual school apply purely juri- 
dical arguments which Engels criticised. He stressed that, in 
an attemept to distort the position of the protetdriat, bourgeois 
ideologists asserted that the employment contract was concluded 
voluntarily by the parties. “But it is taken to be volun- 
tarily entered into as soon as the law has put both parties on 
an equal footing on paper. The power given to one party by 
its different class position, the pressure it exercises on the oth- 
er—the real economic position of both—all this is no concern 
of the law. That the concrete economic situation compels 
the worker to forego even the slightest semblance of equal 


' Karl Marx, Capital, Vol. I, Progress Publishers, Moscow, 1978, p. 172. 
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rights—this again is something the law cannot help.” 

From the standpoint of contractual theory, the labour legal 
relationship is based on the contract and exists only thanks 
to the existence of the employment contract. The contract for 
the hiring of labour power is interpreted as an exchange transac- 
tion, to which the general principles of the law are applied.” 
At the same time, the contractual jurists’ specific assessments 
of the labour contract have changed through the different stages 
of historical development. 

Modern bourgeois law experts no longer identify the sale 
and purchase or hiring of labour with the sale and purchase or 
hiring of other commodities, as did many law theoreticians 
in the late 19th and early 20th centuries. This theory, which 
discloses too clearly the anti-humanism of the bourgeois labour 
contract and to some extent reflects the actual commodity nature 
of labour relations under capitalism, no longer meets the 
interest of the dominant classes and is usually rejected by 
bourgeois law experts. More refined theories are now required, 
ones that take account of the changes in the balance of class 
forces taking place in capitalist society, and the evolution 
of labour legislation. 

While including the labour contract in the system of civil 
law transactions, contractual jurists now regard it as a contract 
sui generis, differing from both a sale and purchase contract 
and from a contract of hire. The arguments of these jurists, 
clearly polemically directed against Marx, consist in that the 
manifestation of the energy of the worker, constituting the sub- 
ject of the labour contract is inseparable from the worker as 
an individual and is not susceptible to either alienation or 
even temporary transfer. Consequently, they maintain, the rela- 
tions between the worker and the capitalist cannot, from the 
economic or legal point of view, be described as sale and pur- 
chase or as hiring.’ “There is no doubt,” writes the Italian 
law expert I. Scotto, “that the labour contract has retained 
in our law a purely private character... but, at the same time, 
this contract, in view of its special character and associated 


' Frederick Engels, “Origin of the Family, Private Property and the State”, 
in Karl Marx and Frederick Engels, Selected Works, Vol. 3, Progress Pub- 
lishers, Moscow, 1976, p. 246. 

2 See: I. Scotto, Manuale di diritto del lavoro, Editriee italedi, Rome, 
1974, pp. 222-223. 

3 See: Il contratto di lavoro nel diritto dei paesi membri della C.E.C.A., 
Servizi puulicazioni delle comunita europee, Luxembourg, 1965, pp. 15, 19, 
233; V. Licata, Nozioni di diritto del lavoro, Dott. A. Giuffré Editore, Milan, 
1974, pp. 57-58. 
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with the exercise of the collective interest, is sharply diffe- 
rentiated from any other type of contract’’.' 

Some contractual jurists maintain there is a_ similarity 
between the labour contract and the civil law contract of asso- 
ciation. To substantiate this they refer to the parties to the labour 
contract having ‘common goals”, “solidarity of interests’, 
‘Joint risk” and the like. 

It is obvious, the Italian law expert B. Sorge writes, that 
labour relations, although they are still a true exchange 
contract, are increasingly assuming features of an association 
contract.” The supporters of this theory refer to the rules 
concerning ‘profit-sharing by workers”, and to worker repre- 
sentation in enterprises as proof of the ‘‘associative’’ character of 
the labour contract. 

The concept of the labour contract as an association contract 
is not only remote from the real relationships in capitalist en- 
terprises, but also does not even derive from the legislation, 
from the system of bourgeois law. The law of the capitalist 
countries usually confirms, in one form or another, the subordi- 
nate, dependent position of the worker in industrial relations. 

The description of the labour contract as an association 
contract raises objections from many law experts who, proce- 
eding from the traditional classification of civil law contracts 
and normative material, reject such an interpretation. They 
point out that the association contract lacks the elements of 
subordination characteristic of the labour contract, that the risk 
is borne by all its members, while in the labour contract—only 
by the employer. The worker does not participate in recovering 
the losses of the enterprise. The association contract is cha- 
racterised by common interests of the parties and common 
property and is geared to attaining a single goal, while the labour 
contract is in the nature of remuneration, and different interests 
of the parties are inherent in it, It might be added that profit- 
sharing by the workers is not a manifestation of mutual assist- 
ance or participation in the common property of the parties to 
the contract, but constitutes one of the varieties of wages, 
realising the market price of the wage worker’s labour power. 

The supporters of the contractual theory see the main 
task as proving the “freedom of labour” and equality of the par- 
ties in industrial relations. This equality, so they assert, is realised 
through the application to labour relations of the principles 


' 1. Scotto, Ignazio Manuale di diritto del lavoro. Roma, Editrice italedi, 


1974, p. 288. 
? See: Lo sciopero oggi e domani, Firenze, 1970, p. 48. 
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of contractual law and special rules limiting the autonomy of the 
employer and providing for labour protection. Contractual 
jurists ignore the economic inequality between the capitalists and 
the wage workers, which is certainly not eliminated by the for- 
mal legal “guarantees” proclaimed for the latter. While substan- 
tiating the presence of equality in industrial relations, they 
bend considerable efforts to prove the voluntary nature of the 
worker’s entry into contractual links with the employer. In this, 
use is often made of the legal formulation of ‘contracts 
of adherence’, taken from the arsenal of civil law. It is asserted 
that the act of silent adherence by the worker to the conditions 
set by the employer is quite enough for labour relations to 
assume a contractual character. 

The “contracts of adherence” formulation used by bourgeois 
law experts is designed to conceal the specifics of the employ- 
ment contract and prove the ‘“‘voluntary” nature of the behav- 
iour of the worker, who is supposedly completely free not to 
adhere to the conditions contained in this contract. 

From this standpoint, the employment contract is interpreted 
in the same manner as a contract for the acquisition of shares, 
the use of electricity, the purchase of a theatre ticket or other 
civil law contracts of adherence. Yet such an interpretation is 
obviously strained. Although, in both cases, one of the parties 
of the contractual legal relations does indeed adhere to the 
conditions set by the other party, the consequence of non-accep- 
tance are far from identical for the wage worker and the subject 
of civil act. It is understandable that these consequences are 
considerably worse for the wage worker than for the purchaser 
of, say, shares or theatre tickets. 

Describing the contractual theory of legal labour relations as 
a whole, it should be noted that a separation of the labour con- 
tract from its economic content, from the practice of the class 
struggle, from real life relations is characteristic of it. The rep- 
resentatives of this theory confine themselves to a formal dog- 
matic analysis of existing legal rules, attempting in one way or 
another to squeeze legal labour relations into the framework 
of the formulations of civil law and thus conceal the true nature 
of the relationship between labour and capital, the presence 
of unpaid labour of the workers and the appropriation of sur- 
plus value by the capitalists. This constitutes the ideological 
function of the given theory. 

It is notable that, most recently, a number of attempts 
have been made to introduce something new into the traditional 
theory of contract in bourgeois legal labour relations. Previous- 


202 








ly, the supporters of this theory stressed mainly the equality 
of the parties to the employment contract and the possibility 
of adjusting, by contractual procedure, the terms set in the 
legislation and other statutes, particularly in the workers’ 
favour. Nowadays, however, proponents of the contractual theo- 
ry often emphasise the employers’ right to modify the terms of 
the employment contract in any way they like, even excluding 
the worker, “with his consent” and “by mutual agreement”, from 
the sphere of operation of both the legislation and the collective 
agreement, for example by concluding ‘‘atypical’’ employment 
contracts. All this is sanctified by the slogan of ‘freedom of 
contract” and masked by the arguments that, in a number of ca- 
ses, legislative and collective restrictions on the length of work- 
ing time, and certain other rules and provisions on labour pro- 
tection are nothing but burdensome restrictions on the individu- 
al’s freedom of contract. It is also masked by calls to return to the 
worker his lost sovereignty in relation to the length of working 
time and the work schedule, as well as a number of other work- 
ing conditions. 

It the Western literature, it is justly noted that the revival 
in bourgeois labour law of the idea of freedom of contract 
thus interpreted allows the employers to choose the form of 
labour relations mostly suited to economic demands, and then 
to impose it directly on the workers. 

Although contractual concepts of legal labour relations are 
still quite widespread among bourgeois legal experts, they are 
being increasingly ousted by concepts based primarily on a 
sociological analysis of labour relations. Currently, the de- 
cisive influence on bourgeois law scholars’ assessment of the 
essence of legal labour relations is exerted by the sociological 
trend in bourgeois jurisprudence, which, in the words of V. A. 
Tumanoy, constitutes a “reaction by bourgeois juridical thinking 
to the change in social conditions in connection with the tran- 
sition of capitalism to the stage of imperialism’.' 

Historically, the contractual, legal liability concept of labour 
relations first came under criticism in Germany at the turn of 
the 20th century. During the discussion of the draft of the 
German civil code (Biirgerliches Gesetzbuch) at the end of the 
19th century, the civilistic approach to the labour contract 
was attacked in the works of Otto Gierke and Anton Menger, 
who applied the ideas of the historical school of law to labour 


' Vv. A. Tumanov, Bourgeois Legal Ideology, Moscow, Nauka, 1971, p. 246 
(in Russian). 
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relations. Gierke, in his book Die soziale Aufgabe des 
Privatrechts (1889) and Menger in his Das birgerliche Recht 
und die besitzlosen V olksklassen (1890) suggested that the liabi- 
lity law interpretation of the labour contract be rejected in 
favour of formulations responding to the old German, essentially 
feudal traditions, stemming from the contract of loyal service, 
which linked the souzerain and the members of his suite in 
the Middle Ages. These traditions, Gierke declared, were em- 
bodied in contracts by means of which, in accordance with 
guild rules, the relations were formulated between mediaeval 
masters and apprentices and in contracts for the hiring of 
servants. Gierke showed a close connection between these con- 
tracts and the Jabour contract, which, in his opinion, had 
nothing in common with sale-and-purchase or hiring. He 
believed that the labour contract was based on personal links 
and dependencies between the parties, reminiscent of family 
relations and permeated by the ideas of loyalty of workers 
to their master. 

In the 1920s and 30s, many representatives of German bour- 
geois legal science (H. Potthof, W. Siebert, A. Nikisch, 
H. C. Nipperdey, H. Dersch and others), proceeding from 
Gierke’s ideas and developing them, came out against the liability 
legal theory of labour relations, which was supported by one of 
the founders of the bourgeois doctrine of labour law—Philipp 
Lotmar. 

In contrast to Lotmar, who regarded the labour contract as 
an exchange transaction and legal labour relations as liability 
relations, these jurists proposed focusing not on offering of 
labour for a remuneration, but on the personal legal relations 
between employers and workers, which they interpreted from 
the standpoint of class peace and co-operation. 

This shift in the views of bourgeois jurists was not a 
chance one. It reflected the situation that had taken shape at 
that time in Germany, which was characterised by an intensifica- 
tion of the class struggle and a powerful upsurge of the revolu- 
tionary movement of the working class. The monopolies deci- 
ded to suppress it by overt force and openly terroristic methods. 
This undermined bourgeois democracy and led to the establish- 
ment of a fascist dictatorship in the country. The fascist rulers 
elaborated and implemented a system of measures for the com- 
pulsory regulation of labour relations and the merciless suppres- 
sion of any forms of struggle by the working class against capita- 
list exploitation. Labour conscription was introduced. 

The theory of personal legal relations of community (Die 
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Theorie des personenrechtlichen Gemeinschaftsverhdalthisses) in 
its fascist interpretation provided the ideological basis for these 
measures. In particular, it was this theory that provided the 
foundation for the main fascist law on labour of January 20, 
1934, “On the Organisation of National Labour” (Gesetz zur 
Ordnung der nationalen Arbeit). This law proclaimed that the 
employer, as the leader (Fihrer), and the factory and office 
workers, as his suite (Gefolgschaft) must work together to attain 
the goals of the enterprise and the common good of the nation 
and the state. The suite was to be loyal and devoted to the 
head of the enterprise. 

The theory of the personal legal relations of the community 
was revived in the early 50s. West German bourgeois jurispru- 
dence once more took up this theory as the best suited for con- 
cealing the true nature of legal labour relations under capitalism, 
for strengthening the might and authority of the employers and 
“class peace’. This theory, which was expounded in particular 
detail in the works of Nipperdey and Nikisch, proved fully 
consonant with the new aspects of the policy pursued by the 
ruling circles under the conditions of state-monopoly capi- 
talism, 

At the present time, most bourgeois lawyers and the judiciary 
in the FRG regard legal labour relations not as liability relations, 
based on the labour contract, nor as a commodity transaction, 
but as personal legal relations of community, linking “social 
partners” with common interests within the framework of the 
“factory community”, the worker’s inclusion in this community 
indicating the emergence of legal labour relations. Each of the 
partners, fulfilling an objectively conditioned social function, 
makes his own specific contribution—labour, or entrepreneurial 
activities. The opinion is sometimes expressed that legal labour 
relations combine liability and personal legal aspects, with 
the latter clearly predominating. 

From the point of view of the theory of personal legal 
relations of community, the workers are linked to their employer 
by bonds of loyalty. The obligation to be loyal (Treupflicht), 
in which all the other labour obligations of the workers are 
virtually dissolved, is interpreted very broadly and even affects 
their behaviour outside work. 

One of the goals of this theory is to conceal the commodity 
character of labour relations and the appropriation of the unpaid 
labour of the workers by the capitalists. This becomes possible 
owing to the specific nature of the commodity of labour power. 
Labour power is inseparable from the person while the latter 
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is inevitably present in protracted labour relations. While con- 
centrating on the worker and his personal relations with the 
employer, this theory leaves out the economic essence of the em- 
ployment contract— the sale and purchase of labour power. 
Moreover, it restricts labour relations to individual relations 
between the employer and the worker, ignoring the fact that, 
alongside individual labour relations, there exist collective lab- 
our relations, which reflect the results of the organised struggle 
| of the working class and the activities of trades unions to defend 
the collective interests of the working class. In this way, the conc- 
ept of the individual worker figures for the purpose of fettering 

and exploiting him even more and, at the same time, for falsify- 

ing the true situation of the workers in the labour sphere. 

The theory of the personal legal relations of community is us- 

| ed widely not only for deceiving the working class, for cultivat- 
ing the idea of “social partnership” and strengthening ‘‘class 
peace and co-operation”, but also for justifying the monopolies’ 
encroachments on the rights of the employees, and the violations 
| of bourgeois legality in the sphere of industrial relations. This | 





theory replaces the concept of the labour contract as one with 
a more or less clearly specified range of rights and duties of the | 
parties, with the indeterminate general formula of the workers’ 
“loyalty” to their employer, which is interpreted and specified 
in court decisions. This, naturally, broadens the range of the 
workers’ duties and the sphere of the employers’ discretion. 
The theory of the personal legal relations of community and 
other theoretical formulations by German law experts have had 
a considerable influence on the institutional theory of legal . 


labour relations, the supporters of which include many bourgeois 
law experts in France and Italy. The supporters of the institution- 
al theory write a lot about the ‘“‘contract crisis” in modern bour- 
geois law, as a result of which the basis of labour relations no 

longer consists, in their opinion, in the contract, but primarily 

| in the actual inclusion of the worker in the labour community 
for the sake of achieving common goals with the employers. 
The capitalist enterprise is described as a social organism, in 
which the interests of both employers and workers are harmoni- 

| ously combined. 

} From the standpoint of this theory, wages no longer derive 

from the labour contract, are not the equivalent of labour ex- 

| penditure, the ‘‘price of labour”, but reflect the social functions 

of the enterprise in providing workers and their families with 
a “worthy and decent living’, and assume an alimentary 

| character. Hence the conclusion is drawn that labour power is 
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not a commodity on the capitalist labour market, and workers 
are not exploited. They supposedly become ‘‘associates of the 
employer”, equal participants in the “factory community”, and 
their legal status is determined by institutional limits (gov- 
ernment regulations, collective contracts, court rulings), so 
they require no contractual formulation of their relationships 
with the head of the enterprise. 

When assessing the views of the institutionalists, it should be 
first noted that their assertions concerning the transformation 
of the capitalist enterprise into a “factory community” clearly 
diverge from reality, are refuted by many studies and data on 
the current condition of the workers in the capitalist countries.' 

Furthermore, although the individual labour contract is 
indubitably playing a less important role in the bourgeois legal 
regulation of labour today, there are no grounds for asserting 
that the labour contract no longer exists in practice and 
constitutes no more than an ‘‘instrument of legal thought’. 

Being unable to find any solid normative basis for support- 
ing their propositions, those law experts who support the 
institutional theory use sociological doctrines and draw on the 
conceptual apparatus of the theories of management and 
systems analysis. Moreover, they not only rely on various 
trends in bourgeois sociology, but also attempt to provide 
sociological theories with a legal basis. 

In the 60s and 70s, the supporters of institutional analysis 
of labour relations became significantly more active, and contrac- 
tual jurists withdrew into the background under their onslaught. 
The increasing popularity of the institutional theory was 
also evidenced by the fact that a number of eminent bourgeois 
law experts supporting the contractual theory attempted, at the 
same time, to combine it eclectically with the concepts of the 
institutionalists. 

Another indicative phenomenon is the strengthening criticism 
in recent years of the theory of legal labour relations ‘‘as person- 
al legal relations of community” and attempts by a number 
of law experts to make the theoretical constructions of legal 
labour relations more convincing by means of a sort of synthesis: 
a combination of contractual theory and the theory of ‘‘personal 
legal relations of community” into a single concept organically 
combining liability and personal legal elements. This concept, 
as its supporters suggest, corresponds better than the theory of 


' See, for example: Proletariat in der BRD, Dietz, Berlin, 1974;G. Amendo- 


la, La classe operaia italiana, Editori Riuniti, Rome, 1968; P. Galambert, 
L'enterprise et ses travailleurs, Les Editions du CERF, Paris, 1979. 
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personal legal relations of community to positive law and the 
current economic, political and social realities. 

It is important that the new aspects that have appeared in 
the social policy of state-monopoly capitalism in the 80s, above 
all the accent on individualisation of legal labour relations, have 
activated various reactionary interpretations of the role of the 
individual labour contract. These concepts consititute an in- 
alienable part of neoconservative legal doctrines in the labour 
sphere. 

Closely linked with the theories of legal labour relations are 
the theories of employers’ power the role of which has, in the 
current ideological struggle, grown considerably. At present, the 
assessment of employers’ power most widespread in the Western 
legal literature is that from the positions of institutional theory, 
regarding it as a social fact that inevitably includes co-operation 
between workers and employers and solidarity of their interests. 
Legal experts who support the institutional theory consider the 
power of the employers as an expression of the “social function”, 
as an instrument for attaining the “common good”, and so 
actively defend it. They often claim the demands of productive 
necessity and scientific and technological progress prove it is 
objectively conditioned. Given this approach, employers’ power 
is isolated completely from the ownership of capital, from the 
capitalists’ right to own the tools and means of production, which 
is, in fact, the initial and decisive factor determining the power 
of the employers. 

The theory of political neutrality of the enterprise, which is 
particularly widespread in France, serves as the ideological 
justification for employers’ power. The thrust of this theory is 
targeted against the class organisations of the proletariat, which, 
the supporters of this theory believe, must confine their 
activities in enterprises to purely professional and narrowly 
economic issues. 


2. Theories of Legal Regulation of Strikes 


The central place in the theoretical assessments by bourgeois 
law experts of the legal regulation of the strike movement 
belongs to the concept of the right to strike. The ideological 
struggle around this issue goes far beyond the bounds of special 
disputes involving only lawyers. This is a political problem of 
vast proportions. It is primarily a matter of assessing the 
significance of the right to strike. 

In an attempt to make what is actually a necessity look like 
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a virtue, bourgeois legal doctrine regards the right to strike 
as an indication of a fundamental democratisation of ca- 
pitalism. The right to strike is interpreted abstractly, outside the 
socio-economic and historical context; it is given a hyperbolic 
and demagogic image as a touchstone of democracy in general. 

The truth, however, is that, although the right to strike now 
exists in the majority of capitalist countries and indisputably 
plays a positive role in the development and growth of the 
class struggle of the working masses, the actual formulation of 
the right to strike, its content and limits, the way it is exercised, 
and its real significance for the working people are such that it 
fits within the bounds of capitalist relations, does not undermine 
the foundations of the exploitative system nor change the condit- 
ion of the proletariat and the system of wage labour at all funda- 
mentally. Moreover, the development of the economy, the 
evolution of production and social relations have made the 
abolition of overt police bans and criminal punishment for any 
strike to some extent beneficial for the capitalists. The old 
methods of suppressing worker action have ceased to meet the 
interests of strengthening the class domination of the bour- 
geoisie. 

At the same time, the works of some Western law experts in 
recent years have evidenced an “‘anti-strike syndrome’, a ne- 
gative attitude towards the strike struggle of the working class. 
This has been manifested, in particular, in the concepts put 
forward and substantiated by the well-known British lawyer 
Otto Kahn-Freund (1900-1979). 

Kahn-Freund contended that the social position of wage 
workers under modern conditions had changed fundamentally. 
This position is now determined not by their relationship to the 
means of production, but by their new status as consumers of 
goods and services in the mass consumption society. Therefore, 
the centre of social contradictions is shifting more and more 
from the sphere of production and labour to that of distribu- 
tion and consumption while industrial conflicts are being 
transformed from conflicts between proletarians and the capital- 
ists who own the means of production, into ones between 
worker-consumers, who make up 80-90 per cent of the consu- 
mers of goods and services, and the employers, who ensure the 
satisfaction of mass demand and are becoming “agents of the 


' See: O. Kahn-Freund, Labour Relations: Heritage and Adjustment, 
Oxford University Press, London, 1979; Labour Law and Politics in the 
Weimar Republic, Basil Blackwell, Oxford, 1981; P. Davies, M. Freedland, 
Kahn-Freund’s Labour and the Law, Stevens & Sons, London, 1983. 
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public’, ‘agents of the consumers’, i.e., the workers them- 
selves. 

The labour conflict is becoming a conflict between the 
interests of workers as producers and their interests as con- 
sumers. This indicates, according to Kahn-Freund, a funda- 
mental transformation of the strike as a social and political 
institution. 

Since, as Kahn-Freund suggests, any labour conflict pivots 
on questions of consumption, it creates major difficulties for 
the whole mass of consumers (the ‘‘public”), who have nothing 
to do with the labour conflict that has given rise to the strike. 
Any labour conflict, any strike causes serious harm to the 
“public”, to the consumers of goods and services, i.e., the 
workers as consumers. Moreover, a strike under modern con- 
ditions is transformed in Kahn-Freund’s opinion into a conflict 
between groups of workers. In his words, a strike ceases to be the 
supreme form of proletarian solidarity and becomes something 
of the opposite—any action by a group of workers striving 
to attain advantages over other groups,’ thus causing harm not 
only to the employers, but also the consumers and the nation- 
al interests, which embody the aggregate common interest. 
Under these conditions, the role of the state changes. It becomes 
an agent and representative of the consumer. 

Kahn-Freund concludes, on the basis of his analysis, that 
labour law must be adjusted to the needs and interests of the 
workers as consumers and, above all, that the strike struggle 
must be limited for the sake of “uninterrupted consumption”, 
“the public interest’ and the “interests of the consumers”. 
Since, in his opinion, under modern conditions the interests of 
the workers as consumers must be the cornerstone, certain 
government measures to limit strikes are fully justified; the 
interests of the workers as consumers must in all cases prevail 
over their interests as producers. 

Such, in brief, are the theoretical propositions of Kahn- 
Freund, which exert a substantial influence on modern bourge- 
ois theoretical thinking in the sphere of labour law. 

The new aspect in Kahn-Freund’s theoretical formulations 
is the purely speculative thesis, unsupported by serious scienti- 
fic arguments of an economic and sociological character, of 
a shift of the main contradiction of capitalism from the sphere of 
production into that of distribution and consumption, where 
groups with different interests, above all different categories 
of consumers, battle for the biggest possible slice of the social 


' ©. Kahn-Freund, Labour Relations, p. 78. 
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product. Leaving aside production and property relations, 
Kahn-Freund regards capitalist society merely as an association 
of consumers with opposed interests, but these interests remain 
within the market of goods and services. Although the rela- 
tionships between consumption and production are not included 
at all in Kahn-Freund’s theoretical model, it follows from his 
arguments that he maintains the sovereignty of the market and 
the consumer; he proceeds essentially from the assumption that 
it is precisely the amorphous and faceless mass of consumers 
who fully control the production and distribution of goods 
and services, while the employers act merely as agents of the 
consumers and no more. 

Presenting Kahn-Freund’s theory, the British law expert 
Andrew Wilson notes on this count: ‘‘By identifying the private 
interest of the employers in maintaining the rate of profit with 
the interest of society in securing adequate investment, stable 
prices, and continuity of production, while trade unions defend 
only particular sections of the workforce, Kahn-Freund would 
have it that the capitalist is a capitalist in the interests of the 
working class,””’ 

Kahn-Freund claimed that he had discovered the chief con- 
tradiction of capitalism under modern conditions—that between 
the interests of the workers as producers and their interests as 
consumers. He suggested that this contradiction replaced the 
antagonism between labour and capital which originates in the 
sphere of production and property relations. 

In reality, however, in the capitalist world no such system- 
transforming shifts have taken place that would change the 
essence of the capitalist system as a mode of production based 
on the private ownership by the capitalists of the tools and 
means of production, and on exploitation of wage labour; the 
motive force behind capitalism remains maximisation of profits, 
the antagonism between labour and capital, and the domination 
of the monopolies in the economy and politics. 

Kahn-Freund did not refute the Marxist-Leninist views on the 
relationship between consumption and production, particularly 
the thesis that the point of departure, the decisive factor of 
consumption, is production; it is production that determines 
the nature of consumption and not vice-versa. The idea of the 
“sovereignty” of the consumer, of the consumer controlling 
production, while the employer is no more thanan agent of the 
consumer, is, in our opinion, illusory. 


' A. A. Wilson, Labour Law and the Community, Stevens, London, 1982, p. 173. 
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In Anti-Diihring Engels writes: “...distribution, in its 
decisive features, is always the necessary result of the production 
and exchange relations of a particular society.”’ 

The disappearance of antagonism between labour and capital 
and its replacement with contradictions between different 
groups of consumers have not been proved by Kahn-Freund and 
his arguments are purely speculative in this area. He refers 
to purely superficial processes and phenomena (mass consump- 
tion, the deepening of the division of labour, the growing inter- 
dependence between different groups of producers and consu- 
mers, standardisation of consumption, and the like) but does 
not analyse their sometimes concealed political-economic and 
sociological essence. His concept has, we believe, no serious 
scientific, above all political-economic basis. Yet it has proved 
a very beneficial one for the dominant circles of capitalism, since 
it has provided another argument for pursuing an anti-strike 
policy—references to the interests of the consumers. 

It is indicative that this ‘“‘applied”, purely practical aspect 
of Kahn-Freund’s concept is aptly identified by his British 
colleagues. Discussing this concept, R. Lewis points out that, 
from Kahn-Freund’s point of view, the class conflict between 
capital and labour has now been replaced by a conflict in the 
relations of income distribution between management (invest- 
tors) and labour (consumers). This has led to strikes, under 
modern conditions, being no more than an internecine civil 
war between workers as producers and workers as consumers. 
Drawing the logical conclusion from Kahn-Freund’s arguments, 
Lewis asks: “‘Does this philosophy of the state, for that is what 
it is, permit of any exercise of the right to strike? How can it 
be reconciled with Kahn-Freund’s own assertion that ’there can 
be no true democracy without a freedom to strike?’”” 

Another British lawyer Professor Wedderburn criticises 
Kahn-Freund’s conception. Noting that towards the end of his 
life Kahn-Freund “flirted with” the idea that “socially, the 
employer has become the agent of the consumer, the instrument 
of the public”, he says that this idea “‘opens the way to the state 
control of trade unions that he still resisted’”’.° 

Of major importance for determining the juridical content 
of the right to strike is an assessment of the very concept of 


' Frederick Engels, Anti-Dihring, Progress Publishers, Moscow, 1975, 
p. 176. 

2 Labour Law and Industrial Relations. Buildiing on Kahn-Freund, p. 121. 

3K. Wedderburn, The Worker and the Law, Penguin Books, Harmond- 
sworth, 1986, p. 846. 
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“strike’’. This is because the legal qualification of various types 
of organised collective action by the workers depends on this. 
This qualification, in turn, makes the acton either legal or 
illegal, justifying or otherwise the application of punitive 
measures from the standpoint of law. 

In the bourgeois literature, the narrow concept of the 
“strike”? predominates, this, as a rule, being more in the 
interests of the employers. A full halt to work, when the strikers 
leave the premises in order to achieve specific economic arid 
professional goals interpreted in a more or less narrow way, 
is usually considered an essential aspect of a strike. 

For ail the nuances present in the definitions found in the 
literature, two aspects are always present: first, a full halt to 
work, a refusal to work, and, second, interpretation of the strike 
as an economic industrial conflict directly between the parties 
in the labour relations, which leaves many widespread types of 
strike struggle outside the concept of the “strike”. 

Typical of modern bourgeois sociological and legal theory 
is the definition of a strike as proposed by the Italian author 
A. Baro. In his words, a strike is a ‘collective and coordinated 
full halt to work by dependent workers, carried simultaneously 
and in accord, with the workers leaving their benches and the 
premises in order to defend their direct economic and professio- 
nal rights and the interests before their employer”.' 

Although this definition reflects certain superficial attributes 
of a strike and is, to a certain extent, applicable to the strike 
movement of the 19th century, it in no way corresponds to the 
specifics of strikes today. Characteristic of the current period 
is a significant diversity of the forms of the strike movement. 
Since a strike is a historical phenomenon, born of the reality 
of the class struggle, a change in the conditions of this struggle, 
the development of the labour movement and new forms of 
strike action reflecting the experience and initiative of the 
masses, cannot but be reflected in the very concept of the “strike”. 
Modern strikes include actions that go far beyond the framework 
of traditional forms of strike struggle, so the stereotypes and 
customary ideas concerning a strike as an action during which 
the workers must halt work completely and leave the premises 
(gréve des bras croisés) must be rejected. 

Account must also be taken of the fact that such ideas usually 
make workers and trades unions vulnerable from the standpoint 
of existing legal rules. Under modern conditions, it is important 


' Lo sciopero oggi e domani, Firenze, 1970, pp. 224-225. 
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for the workers in most cases that their actions constituting a 
mass organised pressure on the employers in the course of 
collective labour conflicts and directly affecting the production 
process, should be qualified precisely as a strike, the right to 
which is recognised in many capitalist countries and in authori- 
tative acts of international law. As the French jurist Hubert 
Groutel notes, the broad concept of the strike “reduces the 
number of instances of culpable non-fulfilment of the labour 
contract”.'! If the actions of workers in a collective labour 
conflict are not recognised as bearing the features of a strike, 
there are grounds for qualifying these actions from the 
standpoint of bourgeois law as “breach of the employment 
contract’, “improper fulfilment of work’, “sabotage”, ‘‘passive 
resistance’’, “obstruction”, ‘‘non-cooperation” and the like, and 
making the workers victims of various types of punitive rules 
protecting property rights and the sanctity of the contract, which 
constitute the basis of bourgeois law and order. It is understand- 
ably harder for the punitive apparatus of the capitalist states to 
apply these rules against strikers exercising a right solemnly 
recognised and envisaged in the law. For this reason, the efforts 
of bourgeois doctrine and jurisprudence in the majority of 
countries are directed towards showing that a number of forms 
of struggle are not strikes at all. 

“In order to enjoy the protection of the law, the worker 
must participate in violations of the ordinary work procedure 
deserving to be qualified as strikes,” writes Hubert Groutel. 
“There are, however, actions that, according to judicial practice, 
do not deserve to be qualified as such. In these cases, judi- 
cial practice considers that the worker’s participation in them 
must be regarded as non-fulfilment or defective fulfilment of 
his duties deriving from the employment contract. And since the 
protective status of the strike is not applied here, the head of 
the enterprise retains his right to use his own disciplinary 
power.’”” The Italian jurist Gianni Galli sums up the position 
of the courts in his country in relation to the concept of the 
strike as follows: “The problem of restrictions (and this is an 
extremely important problem) arises in relation to the abnormal 
and pathological forms of struggle that have today become 
widespread and were invented not only for the purpose of incli- 
ning the employers towards concessions by applying methods 
inadmissible from the standpoint of law and order, but also 


' H. Groutel, Droit du travail, Paris, 1974, p. 133. 
? Ibid. 
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to inflict the maximum harm on them, to disorganise the enter- 
prise and deprive the employers of any possibility of defence. 
Such abnormal forms of struggle cannot be considered as 
strikes”' [Author’s italics]. When, in 1972, the British railway 
workers responded to the call of their trade union to “work to 
rule’, President of the National Industrial Relations Court, 
John Donaldson, described their actions as “a breach of the 
fundamental obligation of every employee to behave fairly to 
his employer and to do a fair day’s work”. Donaldson described 
the railway strike as a breach of the employment contracts by 
the railway workers and thus justified the need to apply punitive 
sanctions to them.” 

Of course, in their struggle, the workers also come up against 
overt anti-strike regulations by the bourgeois state. The bans 
on specific forms of pressure exerted by the workers in collective 
labour conflicts (work to rules, slow-downs, sit-ins) arise, 
however, in most cases from the fact that these actions are 
declared to lack the features of a strike as such, and the right 
to strike is artificially narrowed, confined to the bounds of only 
classical, traditional types of strike. In the capitalist countries 
there also exist direct bans on specific forms of strike (political, 
unofficial and the like). In these cases, too, however, reference 
to the right to strike and to the unlawfulness of restricting it 
usually constitutes the legal basis for the workers’ actions. 

At the same time, it should be noted that, in the countries 
where the right to strike is interpreted very narrowly and 
where there is a particularly large number of restrictions on 
collective forms of the struggle by the working class, the wor- 
kers participating in the struggle against capitalists sometimes 
have a vested interest, in order to sidestep anti-strike pro- 
hibitions, in their actions not being qualified as a strike. In 
these instances, the subjective intentions of the workers must 
be decisive for the legal assessment of their behaviour. The 
concept of the “strike” includes not only objective, but also 
subjective components. If the workers do not wish to consider 
their actions as a strike, then their halt to work must not be 
qualified legally as participation in a strike. The right of each 
individual worker (and, consequently, of any aggregate of 
workers) to break off (including for a time) labour relations 
with the employer derives not only from the right to strike, 
but also from the principle of the “freedom of labour’, from 


' Rivista del diritto commerciale, Nos. 9-12, 1972, p. 256. 
? Morning Star, May 15, 1972. 
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the right, formally recognised by bourgeois doctrine and leg- 
islation, of the worker to dispose of his labour power at his 
own discretion and, out of concern for its maintenance and 
preventing it from wearing out too soon, to cease working, es- 
pecially if the employer violates his obligations under the 
labour contract, i.e., proceeding from the legal constructions 
of individual labour relations and liability law. 

It is from these positions that the West German law expert 
W. Daubler strives to justify the lawfulness of individual 
types of work to rule, collective refusal to do overtime, and 
so on.' He shows that work to rule is legal to the extent that 
each worker strictly fulfils the terms of his individual employ- 
ment contract; also lawful, in his opinion, is a worker’s refusal 
to do overtime for whatever the reason, provided the overtime 
work is not envisaged in his employment contract. Daubler’s 
conclusions, especially under the conditions in the FRG, where 
the right to strike is interpreted extremely narrowly, are in- 
disputably of major significance and deserve support. At the 
same time, however, in our opinion, the positions of the workers 
legally are better protected in principle if the right to strike 
is interpreted broadly enough and embraces all types of modern 
strike struggle of the working class. From the positions of indivi- 
dual labour relations, the rights of the workers waging a 
collective struggle against capitalists (for example, solidarity 
strikes) are more difficult to defend. This is, in essence, ad- 
mitted by Daubler himself, when he agrees that the ‘‘collective 
departure of workers supposedly for reasons of ill health” 
cannot be described by bourgeois jurisprudence other than as 
a gross breach of labour contracts. It this case, Daubler striv- 
es to justify the workers’ right from the angle of collective 
labour relations. 

All this explains the need for an approach to the concept 
of the “strike”? that would be distinguished by a certain flexi- 
bility, expand the opportunities for the strike struggle of the 
working people to the maximum and strengthen their legal 
positions. 

Now let us consider the assessment given in the bourgeois 
legal literature of the right to strike. The concepts predominat- 
ing on this issue regard the right to strike only from the view- 
point of the rights of the workers to wage a struggle for the 
conclusion and implementation of a collective agreement and 
to exert pressure on the capitalists within the bounds of a 


' W. Daubler, Das Arbeitsrecht, pp. 176-180. 
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narrowly conceived industrial conflict and without breaching 
their obligations under the employment contract. 

The bourgeois concept of the right to strike can be formulat- 
ed in the following provisions: 

—The right to strike not only permits, but also presupposes 
its limitation and regulation. As the Soviet lawyer Professor 
M. Baglai has rightly noted in relation to the right to strike 
in the USA, the restrictions have been transformed into an 
inalienable element of the concept of the right to strike.' This 
means that, in principle, strikes can either be prohibited alto- 
gether, or be subjected to special restrictions. Hence the conclu- 
sion is drawn that the right to strike exists only for “permitted” 
strikes. Yet even such strikes can be subjected to additional 
restrictions. 

—The right to strike must not clash with the duties of the 
workers under the labour contract. 

—The right to strike does not exclude the possibility of 
a “voluntary” rejection of this right, secured in the collective 
agreement. 

—The right to strike does not exclude the restrictions on 
picketing. 

—The right to strike must be ‘‘coordinated” with the right of 
strikebreakers to replace strikers without hindrance. 

—The right to strike must be balanced by the right to lockouts. 

—The right to strike presupposes a preliminary procedure 
either voluntarily or compulsory, of a “‘peaceful’’ settlement of 
the dispute. 

The need for regulation and limitation of the right to strike 
is justified in the bourgeois literature primarily by the argument 
that this right has “natural limits” in the form of other rights 
and freedoms, above all the right to private property and 
freedom of labour which, in the opinion of many law experts, 
enjoy priority over the right to strike. It is emphasised that 
the right to strike must give way to the “pressing social needs”, 
“national interests” and “the common good”. 

Thus an attempt is made to justify anti-strike legislation 
by the fact that the bourgeois state, by prohibiting and restrict- 
ing strikes, is governed not by the selfish interests of the domin- 
ant class, but supposedly by the national interests as a whole. 

As the British sociologist Ralph Miliband notes, ‘On innu- 
merable occasions and in all capitalist countries, governments 

' See M. V. Baglai, Zakonodatelstvo SShA v borbe s zabastovochnym dvizhe- 
niyem (US Anti-Labour Legislation), Moscow, Jurizdat, 1960, p. 127 (in 
Russian). 
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have played a decisive role in defeating strikes, often by the 
invocation of the coercive power of the state and the use of 
naked violence; and the fact that they have done so in the name 
of the national interest, law and order, constitutional govern- 
ment, the protection of ‘the public’, etc., rather than simply to 
support employers, has not made that intervention any the less 
useful to these employers.’’! 

However certain law experts might try to prove the need for 
restrictions on strikes proceeding from the “common good”, 
these restrictions are, in fact, designed to squeeze strikes within 
the bounds of bourgeois law and order and bourgeois legality, 
and to protect the ‘“system’’ against shocks. 

Gerhard Miiller, the former chairman of the West German 
Labour Court, asserts, ‘Industrial conflict may only take place 
for the settlement of particular, limited disputes. There can be 
no questioning of the entire political system, but only the 
reordering of a particular area of society.”” 

The arguments presented are the logical premises for deter- 
mining the ‘‘socially acceptable” bounds for the right to strike, 
which legalise strikes only to the extent that they meet specific 
demands and are not directly prohibited by law. 

The establishment of criteria of the “legality” of strikes 
is central to the treatment by bourgeois doctrine and judicial 
practice of the legal nature of the right to strike. Within this 
framework, the ‘‘legality” of strikes in the most general form 
comes down to the “legality” of the goals of the strike (the 
demands put forward by the strikers), the means of struggle 
used, and also the correlation between them. Thus both the 
subjective and the objective aspects of the strikes come under 
analysis. 

The concept of “goals and means” is specifically expressed 
in a way corresponding to the methods existing in each country 
for regulating strikes and the country’s legal traditions. Thus, 
in France, in order to decide whether a strike is “‘legal’’, a de- 
scription is required of its participants, goals, the circumstances 
of its announcement and methods by which it is conducted. 
A strike is regarded as legal when its participants are not directly 
prohibited from striking by law, when the strike is intended 
to protect the professional interests of its participants, when 


' R. Miliband, The State in Capitalist Society, Basic Books, Inc., New York, 
1969, p. 80. 


? Industrial Conflicts and Their Place in Modern Society, Ed. Ronald 
H. Preston, SCM Press Ltd., London, 1974, p. 61. 
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advance warning is given of it, and when it involves a full halt 
to work. 
In the FRG, the doctrine of “goals and means’’ has received 
a complicated conceptual formulation, corresponding to the 
traditions of German jurisprudence. In the early 50s, the well- 
| known West German labour law expert H. Nipperdey proposed 
a model of “social justification”, borrowed from criminal law, 
for determining the legality of strikes. In other words, in his 
opinion, the legality of strikes depends on their social justifica- 
tion, which is understood as behaviour that fits completely 
within the bounds of the historically formed socio-ethical order 
and is established by this. 

It is obvious that the suggested model is extremely elastic 
and can be given any content, at will. From the standpoint 
of “social justification”, the broadest opportunities are opened 
up for interpreting the right to strike in a way benefiting the 
bourgeoisie, for narrowing and localising it. 

The concepts of West German jurisprudence decisively de- 
termine legal policy in the FRG, above all the stand taken by 
the Federal Labour Court. 

Until the 70s, the doctrine of “social justification” was the 
basis for all decisions taken by West German courts concerning 
strikes and lockouts. The chief elements of this doctrine as the 

P official opinion of the court were formulated in the decision 
of the Federal Labour Court of January 28, 1955. 

The decision of the Federal Labour Court of April 21, 1971, 
heralded certain changes in the conceptual formulation of the 
doctrine of “goals and means” in the FRG. The court proclaimed 
that, henceforward, it would assess strikes from the angle 
of their correspondence to the principle of a balance between 
the goals and means of the labour struggle, and the common 
good and the interests of third persons. 

Proceeding from the given principle, the Federal Labour 

Court established the following bounds for a ‘“‘legal’’ strike: 

1. The strike must pursue a legal goal. 

2. The strike can be legal only if its purpose is to restore 

| industrial peace by solving the labour conflict. 

3. The strike is permissible only as a last resort (ultima ratio), 
once all possibilities for solving the conflict peacefully have 

been exhausted. 

\ 4. The means applied by the strikers must be honest ones. 

They must refrain from actions called on to “destroy” the 

opponent. 

5. At the end of the strike, the parties to the labour conflict 
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must take measures to restore peaceful co-operation as quickly 
as possible. 

As can be seen, the new legal construction created by the 
Federal Labour Court complies to a considerable extent with 
the doctrine of the “social justification” of strikes. It differs 
in its special accent on the danger that strikes might have 
a negative effect on economic life and its reference, in this 
connection, to the ‘‘ccommon good’. The latter, according to 
the court, is in particular danger from the “irresponsibility” 
of strikers. 

It is quite obvious that the application of the new doctrine 
of “social relevance’ and, in particular, its vagueness, fetter 
the actions of the trades unions and hamper the development 
of the strike movement. 

Let us also note that the theoretical formulation of ‘social 
relevance” is borrowed from bourgeois administrative law, to be 
precise, from police law, and can hardly be applied to such 
a specific branch as labour law the principles of which differ 
substantially from those of administrative law. 

One of the main means used by bourgeois legal doctrine for 
emasculating the right to strike is to interpret strike actions 
through the prism of individual labour relations, and apply 
to them the principles and formulations of common law. 

The civil law approach to strikes provides, first, grounds for 
bourgeois jurists to insist that the harm inflicted by the strike 
on the employer must be minimal. Second, from these positions, 
many forms of strike struggle, such as a go-slow, work-to-rule, 

and organised refusal to do overtime (overtime ban), are 
’ considered not as strikes, but as “‘non-cooperation”, obstruction, 
unconscientious fulfilment of contractual obligations, breach of 
discipline, etc., which entail disciplinary and civil law responsi- 
bility. In this case, the bourgeois authors lay particular emphasis 
on the “sanctity of the contract’. 

The Italian lawyer Professor A. Simonetto, for example, does 
not wish to take the strike struggle beyond the bounds of the 
relations between the parties in the individual labour contract. 
He regards a strike merely as a means of ensuring contractual 
equality of the parties in the event of a change in the situation 
envisaged by the contract.' 

It cannot, of course, be denied that there is a close connection 
between strike actions and the manifestation of the individual 
wills of the workers. 


' See: Lo sciopero oggi e domani, p. 104. 
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The right to strike, being primarily a collective right, is, at 
the same time, an individual subjective right of each worker. 
It would be wrong, however, to draw a sharp dividing line 
between collective and individual rights. The subject of the right 
to strike is not only a body of workers, but also each individual 
worker, who is entitled, together with his associates at work, 
to cease labour relations for the duration of the strike. In this 
sense, the strike is a manifestation of the individual right of the 
worker. Yet, while recognising all this, it should still be stated 
that the right to strike does not fit within the bounds of individual 
labour relations. 

The strike takes its participants beyond the usual subordina- 
tion to the employer’s power; the strikers collectively refuse, 
in an organised manner, to fulfil a large part of their obligations 
under the labour contract, though they do not break it off. Such 
actions should be assessed proceeding from other criteria than 
individual breaches by workers of their obligations under the 
labour contract. Here the logic of contractual relations must be 
replaced by another logic. 

The strike as a collective action differs qualitatively from 
the individual actions of the workers that make it up. If the 
strike as a collective action is legal, participation in it cannot be 
considered as a breach of individual labour relations. 

From the moment the strike starts, the collective acts as 
such. It is not each individual participant in the strike that 
ceases work or carries out other actions individually, but the 
collective as a whole. The principle of conscientious and loyal 
fulfilment of contracts is not applicable to strikes, which modify 
and partially put an end to the functional pattern of contractual 
relations and release the strikers from fulfilling the majority 
of the usual contractual obligations and, correspondingly, from 
contractual responsibility. The rights and obligations of each 
individual striker cannot be interpreted exclusively from the 
standpoint of contractual law. Participation in a strike places 
the worker in many respects “outside the contract’, requires 
the application to him of specific rules concerning precisely the 
right to strike, for a strike has its own special status, character- 
ised by relative autonomy from contractual relations. 

The interests of restricting the right to strike are served by 
the concept of the possibility for the parties to the collective 
contract, to reject on “reciprocal agreement”, labour conflicts 
for the duration of the collective agreement (no-strike clause). 
This is a matter of the collective bargaining condition of ‘‘class 
peace’’. It is usually applied to both parties to collective agree- 
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ments: trades unions and employers. The former promise not to 
go on strike, while the latter reject the use of lockouts. Yet 
this reciprocity is illusory. Renunciation of lockouts is far from 
the same thing as a renunciation of strikes. The employers 
are essentially promising to observe the provisions of minimal 
standards. For the trades unions, however, this means giving 
up struggle not only against manifestations of the arbitrariness 
of the owners, but also for better conditions in the collective 
agreements compared with minimal standards. 

The inclusion of the condition of “class peace’ in collective 
agreements, justified by the need for the employer to plan his 
production activities for the duration of the collective agreement 
on the basis of stable parameters, expands the range of “‘inadmis- 
sible” strikes. 

A theoretical difference is drawn between two varieties of the 
“obligation to maintain peace”. The relative ‘obligation’ 
excludes strikes (and, correspondingly, lockouts) on issues 
regulated in the contract, for its duration. This obligation is 
interpreted in bourgeois legal literature not only as the obliga- 
tion of the trades unions to fulfil their contractual obligations 
loyally, and not to hold strikes for the purpose of changing the 
provisions of the current collective agreement. This obligation 
is also often interpreted as that of the trades unions to influence 
their rank-and-file members in order to prevent an “unofficial” 
strike, by disavowing it, depriving the strikers of strike allow- 
ances and applying disciplinary measures to them. The trades 
unions are thus assigned the functions of “industrial police’’. 
It is clear that this puts the unions in an ambiguous position, 
setting them against the workers, who cannot count on help 
from their union if they participate in an ‘unofficial’ strike, 
and, moreover, are even in danger of being punished by it. 
The regulation of this issue clearly reveals a striving on the part 
of the ruling circles to turn the trades unions into a “factor 
of law and order”. 

The absolute “obligation to maintain peace”’ goes beyond the 
bounds of the collective agreement and applies to any labour 
conflicts, including ones over issues not regulated by it. This 
obligation often operates even after the expiry of the collective 
agreement. 

The “obligation to maintain peace” can be formulated as 
a direct obligation of the trade union not to permit strikes 
or to adhere strictly to a conciliation procedure established 
in the collective agreement, and not to strike until this proce- 
dure has been totally exhausted. 
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The obligation of “class peace”, even when it is not directly 
envisaged in the collective agreement, derives, in the opinion of 
bourgeois legal doctrine, from the essence of the collective 
agreement as a variety of bilateral transaction, the provisions 
of which must be observed conscientiously (bona fides) in ac- 
cordance with the principle of pacta sunt servanda (agreements 
must be observed), as well as from the normative character of 
collective agreements. 

How this legal construction serves is obvious: it ensures the 
employers unhindered disposal of their property under the con- 
ditions of “class peace’ and excludes disruptions in the normal 
course of the production process and capitalist programming. 

The use of strikebreakers is an effective weapon in the 
hands of the employers, undermining the very possibility of a 
successful strike. The right to strike becomes fictitious to the 
extent that the employer can replace the striking workers and, 
without any loss to himself, continue his customary production 
activities. Under these circumstances, a strike is usually doomed 
to failure. 

Meanwhile, the right to strike in the bourgeois understanding 
must give way before the “freedom of labour”, i.e., the right 
of strikebreakers (scabs) to replace the striking workers. In 
practice, this is carried out with the help of a system of measures 
for defending and encouraging strikebreakers, which in many 
cases makes the actual exercise of the right to strike extremely 
difficult. All this is concealed by demagogy about the rights 
of the individual, about the freedom of any worker to work 
wherever and whenever he wishes, about the “right to work’”’. 
All this is, of course, merely loud words which, in relation to 
scabs, sound extremely false. In the given case it is a matter 
of the freedom of strikebreakers, called on to undermine the 
right to strike. 

The many years of experience of the strike struggle have 
shown that one of the main means for preventing strikebreakers 
from entering the enterprise and for winning public opinion 
to the side of the strikers is the organisation of pickets, which 
have now become an essential addition to any strike. The 
right to strike must logically lead to the recognition of the 
right to picket. In fact, however, picketing is regarded in bour- 
geois doctrine as an independent object for strict regulation, 
the aim being to ensure the “freedom of labour”, i.e., the rights 
of strikebreakers, and to prevent ‘“‘breaches of the public order’. 
The right to strike here again gives way to the “rights and 
freedoms” of people called on to break and defeat the strike. 
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According to the views current in Western legal literature, 
an essential correlative of the right to strike must be the right 
to lockout, without which the strike would supposedly put the 
workers in a privileged position compared with the employers. 
A lockout is regarded as a necessary counterbalance to the 
strike, providing the employer with equal opportunities with 
the workers (‘equality of weapons”). According to bourgeois 
theoreticians, the right to lockout is called on to ensure the 
“free play of economic forces’, in line with the principles of 
economic liberalism, and to level out the opposing interests 
of the participants in the industrial relations. Each of the 
parties has the right to deny his obligations in relation to the 
other, in order to force it to behave in a particular way. The 
workers have, for this purpose, the weapon of the strike, while 
the employers have the lockout (“the free choice of weapon’). 

In fact, however, the right to lockout provides the employers 
with a sharp instrument of pressure which, together with discip- 
linary and directive rights of the owner, inflicts serious harm 
on the right to strike. The right to strike is effective only to 
the extent that the right to lockout is absent. 

Meanwhile, one very widespread thesis in bourgeois literature 
is that recognition of the right to strike supposedly entails re- 
cognition of the right to lockout. According to the widely 
current formula proposed originally by the French lawyer 
Paul Pic, “a lockout is a strike by the owners’. Bourgeois 
literature contains many statements about strikes and lockouts 
being equivalent or even identical in both form and essence. 
The accent is made on similarity or, to be more precise, parallel- 
ism of certain formal aspects of a strike and a lockout. Both 
the strike and the lockout presume a refusal to fulfil contractual 
obligations. The workers deprive the employer of labour power 
(during a strike), while the latter deprives the workers of 
wages and makes them passive (during a lockout). Ostensibly, 
the sacrifices are mutual. The workers lose their wages, the 
employers suffer losses in connection with the cessation of the 
operations of the enterprise. 

These arguments ignore the economic, as well as the political 
inequality between the capitalists and wage workers, making 
it unjustified to draw an analogy between strikes and lockouts. 
Comparing the strike and the lockout from broad social posi- 
tions, it may be asserted that the strike struggle of the proletariat 
is one of the motive forces behind social progress under capital - 
ism, while the lockout is a means hampering progressive social 
changes, particularly, a more fair distribution of the national 
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income, the lion’s share of which is appropriated by the capital - 
ists. Lockouts are nothing but an instrument for ensuring the 
omnipotence and economic might of the proprietary class, and 
a manifestation of the employers’ power over the wage workers. 

A strike is an expression of the vital requirements of working 
people under capitalism, a means of defence for the working 
class against the exploiters. In a number of cases, it is the only 
opportunity to achieve an improvement in the terms of employ- 
ment. A strike demands significant sacrifices from its particip- 
ants, and can last only a limited length of time, since the workers 
lose their wages which are their only means of subsistence. 

A lockout is engendered by the selfish interests of the capital- 
ists, is an abuse of economic power, often directly targeted 
against the right to strike; it is an onslaught on the workers’ 
freedom to work, on the right to work proclaimed constitutional- 
ly, even in some capitalist countries, It leads, in a number of 
cases, merely to a certain temporary cut in profits and can conti- 
nue for a long time, especially since the organisations of 
employers, possessing considerable financial opportunities, 
render generous material assistance to employers who have 
resorted to lockouts. Not infrequently, lockouts are deliberately 
provoked by the owners in order to reduce production, inflate 
prices and dissolve excess stocks of goods. Moreover, temporary 
halts to production activities are calculated in advance by the 
management. The strike is capable of inflicting a certain 
material loss on the employer, usually easily compensated for 
by a strengthening of exploitation, higher prices and measures 
to rationalise production, while the lockout not only inflicts 
harm on production, but also deprives the workers and their 
families of their means of subsistence. 

Thus, it is obvious that a lockout inflicts incalculably greater 
harm on the workers and trades unions than a strike does on 
employers. This alone indicates that strikes and lockouts are far 
from equal in strength as “‘instruments’’. That is why the position 
taken by trades unions in a number of capitalist countries and 
law experts who support this position and insist on a total ban on 
lockouts appears fully convincing, for, in reality, it is lockouts 
that violate the principle of “equality in the labour struggle’ 
hypocritically proclaimed in the bourgeois literature. 

It should be noted that, even in the rare instances when 
certain restrictions are set on lockouts in capitalist countries, 
these are far from equal to those on the right to strike. 


' See: H. Wohlgemuth, Staatseingriff und Arbeitskampf, Europaische 
Verlagsanstalt, Cologne, 1977, pp. 114-165, 175. 
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One more theoretical justification of the “equality of weap- 
ons’’ construction with respect to strikes and lockouts is that 
of “countervailing power”, elaborated by the American econom- 
ist John Galbraith.' According to this concept, the action of some 
one power on the capitalist market gives rise to a response 
by another power, and thus the disturbed equilibrium is restored. 
According to Galbraith, these “regulatory forces” arise inevitab- 
ly and lead to neutralisation of tension, which is ultimately to 
the common good. In the works of some law experts, the lockout 
is often interpreted as a force countering strikes, one inevitably 
engendered by the objective social conditions and playing 
a positive role, since it balances the “excessive power” the 
workers receive from striking. 

Without dwelling here specially on the theory of ‘“‘countervail- 
ing power”, let us note that it is clearly directed against the 
striving of the working class in the capitalist countries to change 
the social status quo, particularly with the help of strikes. 

Some Western law experts derive the legality of lockouts 
from the freedom of economic initiative, although they also 
admit that the lockout is a form of breach of contractual obliga- 
tions. 

References to the freedom of economic initiative do not stand 
up to criticism in this case either. Lockouts disorganise produc- 
tion, inflict harm on the national economy and clearly do not 
comply with the legal constructions of the “social function” and 
the “‘social purpose” of property, which are widespread in the 
West. They are based, in particular, on corresponding declara- 
tions in the constitutions of a number of capitalist countries. 

The interpretation by bourgeois theory of the right to strike 
as an extraordinary means leads to the preliminary application 
of conciliatory procedure for the purpose of the peaceful 
resolution of the labour conflict being considered a condition 
for the exercise of this right. Such a procedure, either compul- 
sory or voluntary, exists in all capitalist countries. It reduces 
the impact of strike action, taking the heat out of the struggle 
and giving the employers and authorities a chance to prepare for 
the strike in advance or to regulate the industrial conflict in the 
course of protracted, multistage negotiations, with the involve- 
ment of experienced mediators used to reconciling opposing 
interests by applying the latest psychological methods for 
influencing the parties. The concept considered above of the 


' See: J. Galbraith, American Capitalism: The Concept of Countervailing 
Power, Boston, 1957. 


226 


right to strike justifies the most reactionary aspects in the 
legislation and judiciary practice. Everything that goes beyond 
the bounds of “legal” strikes is described by some law experts 
as a criminal attempt on the ‘‘social order’ and the rights of 
the community. 

One very important trend in the ideological confrontation 
over the interpretation of the right to strike is the question 
of the political strike, which arouses the ire of many Western 
law experts. It is to political strikes that some jurists refuse 
primarily to apply the right to strike and they separate them 
sharply from economic ones. 

Meanwhile, under modern conditions, when the economic and 
political aspects of the struggle of the working class in the 
capitalist countries are virtually inseparable, it is difficult to 
draw a dividing line between economic and political strikes. 

As a rule, political strikes have a more or less clearly expressed 
economic aspect and, on the contrary, economic strikes are 
inseparable from the political situation; their goals are often 
attainable only providing there are corresponding changes in the 
state’s domestic and foreign policy, which influences directly or 
indirectly the economic and social conditions under which the 
working class lives and works. Thus, a strike directed against 
the government’s foreign policy, which exacerbates the country’s 
economic difficulties, against its incomes policy or against 
government measures promoting inflation and a rise in the cost 
of living, is both economic and political at the same time. Strikes 
demanding reforms in the tax system, pensions, medical care, 
education or housing construction, or directed against a reac- 
tionary electoral law and the like, are similar in character. 
On the other hand, a strike by government employees demand- 
ing higher wages has a political aspect, since it is directed 
towards achieving a change in the state’s financial policy and 
additional budget allocations. 

The fact that the capitalist state does its best to suppress or 
restrict the strike struggle inevitably assigns a political orienta- 
tion to this struggle. Finally, the very nature of any strike 
reflecting class antagonism between the proletariat and the 
bourgeoisie makes it a political phenomenon. 

Mostly, the illegality of a political strike is substantiated 
in the bourgeois literature by the fact that it violates the principle 
of parliamentary democracy, which provides the working people 
with an opportunity to participate in elections and thus influence 
state policy. For this reason, it is supposedly illegal to put pres- 
sure on the state by means of political strikes, since the main 
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“innocent” victims are the employers, who have no opportunity 
to satisfy the strikers’ demands. 

This is a false argument. In the capitalist countries, where 
the political power belongs to capital, government circles are 
linked in a thousand ways to industrialists who exert a decisive 
influence on the formation of state policy. For this reason, 
political strikes are intended to put pressure not only on the 
state, but also on the employers. Moreover, the character of 
the electoral systems often deprives the working people of fair 
representation in parliament (the actual functions of which are, 
moreover, in many cases quite limited). In this connection, the 
working people are obliged to make extensive use of non- 
parliamentary methods of struggle, including strikes to defend 
their economic and social interests, to support political demands 
and back up the actions of their representatives in parliament. 
It is no secret that the employers use the most diverse methods 
to support their own henchmen in parliament (bribery, machi- 
nations behind the scenes, lobbying, and the like). One way in 
which pressure is brought to bear on parliament is drain of 
capital from the country. The proletariat naturally has the 
right to resort to non-parliamentary actions, too, including 
a strike struggle. This is no violation, but an essential element 
of parliamentary democracy. 

The opponents of political strikes assert that they are in- 
compatible with the “political neutrality” of the trades unions. 
This “political neutrality”, under the conditions of modern 
capitalism, when the economic aspects of trade union activities 
are inseparably linked and intertwine with the political ones, 
particularly with pressure on government bodies, is pure myth. 
The politicisation of the trades unions is an objective law of 
capitalism today. 


3. The Theoretical Justification of the Neoconservative 
Onslaught on the Rights of the Working People 


Modern neoconservatism, particularly the neoconservative 
concepts in the sphere of labour !aw and industrial relations, 
is based mainly on a complex of ideas elaborated by various 
trends in the neoclassical (neoliberal) school of bourgeois 
political economy, which asserts the advantages and omnipot- 
ence of market competition and free price formation compared 
with state regulation of economic activities. In other words, the 
blind domination of the law of supply and demand, which Marx 
considered as the basic essence of the political economy of 
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the bourgeoisie’, is recognised and praised in every possible way. 

In the opinion of the neoclassical economists, free enter- 
prise, competition and the free play of market forces (the 
“invisible hand’’) are quite capable, without extensive state 
intervention, of ensuring the normal course of reproduction, 
the optimum use of resources, “‘reasonable” prices, “fair” wages, 
economic equilibrium and guarantees of personal liberties. All 
that needs to be done is to create favourable opportunities 
for a “‘free’’ market, for the truly “free play of market forces”, 
truly free competition, which, in practice, they say, are “‘pollut- 
ed” and “deformed” as a result of the action of “‘institutional 
factors”. These, in the opinion of the ideologists mentioned, 
include primarily the trades unions and social legislation. 

In connection with the laudation of the market economy 
abundant in the works of the neoclassical economists, Engels’ 
assessment of free competition under capitalism is extremely 
topical. He wrote: “Free competition has caused the workers 
suffering enough to be hated by them; its apostles, the bourgeoi- 
sie, are their declared enemies. The working-man has only 
disadvantages to await from the complete freedom of competi- 
tion. The demands hitherto made by him, the Ten Hours’ Bill, 
protection of the workers against the capitalist, good wages, ... 
are directly opposed to free competition.” 

The works of the neoclassicists contain all sorts of justifica- 
tions of the need to return to original bourgeois values: the 
domination of capital over labour, ensurance that the owner 
of the enterprise is ‘‘master in his own house’, that he is free 
to dispose of capital, profits, and so on. 

The theoretical provisions of the neoclassical economists, 
including the monetarists and supporters of the ‘‘supply econo- 
my”, are behind the many works published in recent years by 
sociologists and law experts of a neoconservative trend, and 
also publications (reports, pamphlets) by right-wing, conservati- 
ve public and scientific organisations, which provide an ideolo- 
gical and propagandistic substantiation of the current onslaught 
by imperialist reaction on the social and labour rights of the 
working class and on anti-labour legislation. These works 
contain both general arguments of a theoretical nature and 
specific recommendations and recipes for solving the acute 
problems of social development in the various spheres of society, 


' Karl Marx, Inaugural Address of the Association, Karl Marx and Frede- 
rick Engels, Collected Works, Vol. 20, 1985, p. 11. 

? Frederick Engels, The Condition of the Working sr in England, 
Karl Marx and Frederick Engels, Collected Works, Vol. 4, 1975, p. 523. 
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including that of industrial relations. 

Particular attention is focused in this sort of literature on the 
following issues: the role and functions of the trades unions in 
the economic and public life of bourgeois society; the main 
forms and trends of the legal regulation of labour and its impact 
on the capitalist economy and reproduction of capital; the 
permissible limits to the development of the social services, 
and social and labour legislation, especially social security as 
a whole and unemployment insurance. 

The chief target of the attacks by neoconservative theoreti- 
cians and propagandists is, as already noted, the trades unions, 
against which an unbridled campaign has been deliberately 
waged in recent years. An active part is played in this by the 
mass media: the bourgeois press, radio and television. Large 
numbers of garishly designed propaganda books, pamphlets and 
brochures are published, full of complaints about the “dictator- 
ship of the trades unions’, the “trade union mafia”, the “tyranny 
of the unions”, the “privileged position of the unions in the 
state and society”, ‘union feudalism’’ and the like. | 

Statements by one of Margaret Thatcher’s closest associates, 
Secretary for Education in the Conservative Government, 
Keith Joseph, are typical. In his election speech, published 
subsequently as a separate pamphlet, he speaks of the “power of 
the trades unions” as follows: “‘We see their power and the way it 
is used as one of the major obstacles barring the road to national 
recovery” and, further: “We have to reduce the present power 
of the trades unions to damage the economy and at the same time 
reduce the pressures which encourage them to do so.”” Joseph’s 
speech puts forward the main idea that the solution to the “trade 
union problem” is no more nor less than the key to Britain’s 
recovery. 

In addition to the propaganda material and publications 
intended for the broad public, “serious” theoretical research is 
also published in the West by sociologists, economists, law ex- 
perts, historians and philosophers, who do their best to prove 
that the trades unions today have, as a result of the growth of 
their numbers and of their influence in the 20th century, fully 
monopolised the labour market. This has led, in the opinion of 
neoconservative ideologists, to a distortion of the relations be- 


' See, for example: J. Montaldo, La mafia des syndicats, Albin Michel, 
Paris, 1981; G. Triesch, Gewerkschaftsstaat oder sozialer Rechtsstaat, Seewald 
Verlag, Stuttgart, 1974. 

? K. Joseph, Solving the Union Problem Is the Key to Britain’s Recovery, 
Centre for Policy Studies, London, 1979, pp. 1, 9. 
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tween employers and employees. It is asserted that the invasion 
by the trades unions of the sphere of these relations is incom- 
patible with individual freedom, that many forms of trade union 
activity are immoral, unethical and unacceptable for a substan- 
tial number of people, that the trades unions have, since their 
very inception, exerted a regressive and impoverishing influence 
on the development of society, and that their activities are ‘the 
chief cause of unemployment and the falling standard of living 
of the working people”. 

One recent major piece of research devoted to analysing the 
position of the trades unions in American society from the stand- 
point of neoconservatism is a book by Morgan Reynolds Power 
and Privilege: Labour Unions in America.’ 

The author declares that the power of the trades unions is 
based on coercion of the workers and secured in legal privi- 
leges, such as the legal rules of law establishing the rights of the 
trades unions on the overall national scale and in enterprises, 
while he sees coercion of the workers in virtually all forms of 
trade union activity: strikes, boycotts, pickets and collective 
bargaining. 

Thus, the book questions the social gains of the proletariat, 
which far from being gifts of the bourgeoisie, were won in a 
persistent struggle, lasting almost 200 years, by several gen- 
erations of wage workers. These gains are now, of course, re- 
cognised in international law (the UN Universal Declaration of 
Human Rights, in the UN Pacts on Human Rights, the ILO con- 
ventions and recommendations, and the European Social 
Charter), are legally secured in one way or another, including 
many constitutions, in almost all the capitalist countries and 
have become a component of the concept of modern civilisa- 
tion. Yet Prof. Reynolds does not want to take this into account. 
The pathos of his book lies in his denial of the trades unions’ 
very right to exist. This was noted with considerable approval by 
the US magazine Business Week. The laudatory review of the 
book published in this magazine stressed that it “‘presents a 
strong theoretical case for the proposition that unions should 
not exist in a free economy”.” 

This extreme conclusion is substantiated in Reynolds’ book 
by arguments that are repeated in many other anti-trade union 








' F. Hayek, 1980s Unemployment and the Unions, Pub}. by the Institute of 
Economic Affairs, London, 1980, pp. 49-64. 

2 M. Reynolds, Power and Privilege: Labor Unions in America, Universe 
Books, New York, 1984. 
3 Quoted from: Economic Affairs, October-December, 1984, p. 15. 
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works and are typical of literature of this type. 

It is asserted, above all, that the trades unions “erode free 
competition” on the labour market and other economic markets. 
They are held responsible for all the difficulties encountered 
by the capitalist economy: inflation, price rises, unemployment, 
the government debt, balance of payments deficits, the drop in 
labour productivity and enterprise profitability, the growth of 
absenteeism, deterioration of labour discipline, bankruptcy, and 
the like. 

Reynolds’ views on the role of the trades unions in American 
society, on their transformation into monopolies, are not sup- 
ported by any serious arguments and the reader is expected to 
accept them at their face value, yet it is these views that form 
the basis of the broad programme of far-reaching measures 
formulated by the author, supposedly designed to “normalize” 
the labour market, eliminate ‘trade union monopoly” and re- 
store free competition on the labour market. In fact, they are 
intended to limit trade union rights and freedoms even more. 
Reynolds calls for extensive use of the anti-trust legislation 
against the trades unions, since, allegedly, it is “the monopoly 
of the trades unions’, rather than the dominance of the trusts 
and other capitalist monopolies, above all the huge TNCs, that 
constitutes the chief obstacle to free competition. As for such 
forms of ‘trade union monopoly” as strikes, collective bar- 
gaining and, especially, ‘“‘ccompulsory unionism”, the book 
suggests that they be prohibited legislatively or cancelled out 
totally through state regulation of even the most trivial matters. 

Reynolds is extremely open in his book about the strivings 
of extreme right-wing circles of a neoconservative trend, who 
see defeat of the trades unions as the best way to struggle against 
the organised labour movement in the USA. 

As for the essence of Reynolds’ arguments, it should be said 
that his book gives a distorted and, in a number of places, com- 
pletely fantastic picture of “union dominance” in the economy 
and politics of the USA, of the unions’ influence on government 
and the legislative procedure. In reality, matters are completely 
different. Suffice it to say that trades unions in the USA unite on- 
ly about 17.9 per cent of the country’s workforce and, moreover, 
in recent years their numbers and share in the workforce have 
been steadily dropping. From 1967 to 1984, the AFL-CIO, the 
country’s major union association, suffered a 1.3 million drop 
in its membership, to a current 13.8 million members. ! 


' The Wall Street Journal, July 11,1984, p. 1. 
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As for the “financial might” of the unions, the unconvincing 
nature of Reynolds’ conclusions is proved, if only by the fact 
that, even if all the financial means of all the USA’s trades unions 
were pooled, they would still have far fewer assets than any one 
of the biggest American TNCs, such as, for example, the 
American Telephone and Telegraph Company. 

The attempts by Reynolds and many other neoconservative 
authors to equate trades unions with capitalist monopolies are 
also absurd. In fact, they are totally different in essence, char- 
acter and social functions. Their roles in capitalist society are 
diametrically opposed. 

The capitalist monopolies are an expression and result of the 
concentration and centralisation of capital. Their domination 
in the capitalist economy constitutes the very essence of 
imperialism. 

The trades unions, as the most mass organisations of the 
working class, are an instrument of the proletariat’s economic 
struggle against the omnipotence and arbitrary power of monop- 
oly capital; their influence and might cannot be compared with 
those of the monopoly associations that lord it over all 
spheres of life in bourgeois society. 

The true purpose of the theory of the “trades unions as a 
variety of monopoly” is certainly not to restore free competi- 
tion, but to weaken or-even defeat the unions, which, as the 
neoconservatives see it, are capable of hindering the implemen- 
tation of the monopolies’ plans to take revenge for the conces- 
sions they have been forced to make to the organised labour 
movement. 

Also unsubstantiated are the attempts to hold the trades unions 
responsible for all the ills of capitalism, to relieve the monop- 
olies, the chief guilty party, of the responsibility for the nega- 
tive consequences of capitalist economic management. This 
applies fully to the assertions to the effect that the unions are 
to blame for the galloping inflation. In fact, the reason for this 
is the domination of the monopoly associations in the economy, 
the influence they exert on the process of price-formation, the 
militarisation of the economy, the selfish interests of the mili- 
tary-industrial complex and the transnational corporations. It 
is certainly not the trades unions, but rather monopoly capital 
that plays the chief role in determining the price of labour pow- 
er, i.e., the wages of workers; it, again, controls to a decisive 
extent the supply of and demand for the labour force on the 
market, 

The works by neoconservative authors exaggerate to the ex- 
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treme the idea that the interests of the workers can be better 
taken into account without the participation and mediation of 
the trades unions, that, at the present time, the employers’ policy 
is more effective and reflects the individual and collective 
interests of the workers more fully than do the trades unions, 
which are supposedly simply no longer necessary. The man- 
agement of capitalist enterprises is allegedly fully capable of 
representing the workers on its own and of completely com- 
pensating them materially and morally for the “slight incon- 
venience’ of the absence of trades unions in the sphere of the 
relationship between labour and capital. 

“IT would favour more carrot and less stick in tackling the 
union question, and compensate union members for the losses 
they would undoubtedly suffer from the abandonment of mono- 
poly distortions”, the American author John Addison writes.' 

Similar to the theory of trades unions as varieties of monop- 
oly is the concept of the “negative right to coalition”, also 
used by the neoconservatives to justify anti-trade union mea- 
sures, They assert that the right to associate in trades unions, in 
addition to its direct positive sense, includes a so-called nega- 
tive right to coalition, i.e., the inalienable right of each working 
man not to join a trade union or to leave it at any time and 
for any reason.” 

This formulation of the issue not only substantially emas- 
culates the right to coalition, but also derives from it the prac- 
tical conclusion concerning the unlawfulness of ‘“‘compulsory 
trade unionism”, i.e., the linking of hiring with membership in 
a trade union. This is regarded as an encroachment on the 
“freedom of labour’’, which is supposedly a necessary correla- 
tive of the right to associate in trades unions. The closed shop is 
described as an anachronism, as a “form of mediaeval guild 
organisation”’. 

Although, in the given case, it is a matter of theoretically 
substantiating measures directed against “trade union security”, 
hampering the unions in increasing their membership and facil- 
itating the recruitment of strikebreakers, who are recruited 
primarily from among workers refusing to join trades unions— 
all this is concealed behind a smoke screen of demagogy on 
protection of the ‘‘defenceless” individual. Neoconservative 
ideologists hypocritically present themselves as defenders of the 


' Economic Affairs, No. 1, October-December, 1984, p. 10. 
? See, for example: F. Schneider, R. GroBman, Arbeitsrecht, Stollfu8 
Verlag, Bonn, 1980, p. 232. 
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workers—against the trades unions, as fighters for the freedom yi 
of labour and the individual, consistently battling for the rights ay 
and interests of the rank-and-file union members who are es 
allegedly subjected to coercion on the part of the trade union ae 


leadership. In this connection, everything possible is done to 
advertise the “right to work” in a quite specific interpretation. 
“The right to work” is considered as the ‘“‘sacred right” of any 
worker, including trade union members, to become a scab and 
replace strikers, thereby dooming the struggle waged by their 
class comrades to defeat. 

All these arguments are based primarily on a rethinking by 
the neoconservative theoreticians of the right to coalition, on 
an overemphasis of its individual character and total disregard 








for the fact that this right is still primarily a collective one. Its A) 
exercise requires recognition of the priority of group interests Wde 
over those of individuals who, while desiring to enjoy all the Ww, 
boons and benefits of belonging to a trade union, do not wish if 
to bear the responsibility connected with membership. More- Rr 
over, “trade union security” is important, since it helps prevent Le 
the employers from using individual workers or groups of them i 
against the worker community as a whole. Attacks on "trade AG 
union security” are designed to encourage the workers not to Pak 
join a trade union organisation, i.e., essentially to remain +9 


outside the class struggle and to ignore the interests of their 
comrades and colleagues. \ 
One more manifestation of the ideas of neoconservatism Rs 
consists in the assertions, frequently encountered in the most ie 
recent literature, to the effect that the development of labour We 
law. especially in relation to the rights of the individual, as well y 
as social security, particularly unemployment insurance, family i 
and other social welfare, has gone ‘‘too far” and is leading to a , 
spread of dependence, idleness and parasitism among the ~" 


workers. This hypothesis is used to substantiate the need for hy 

' privatisation as a counterbalance to the “excessive invasion” te 
by the state of the public sphere. In the FRG, privatisation has fe 

¥ 


become an ideological hobby-horse of the neoconservative 
forces, who are waging a fierce campaign against the social 
gains of the working class. is 
| Very widespread in West German literature are assertions te 
concerning the need to reduce state participation in ensuring Y 
the social rights of the individual (Sozialstaatlichkeit) and to Pye 
give him an opportunity, within the bounds of the market eco- rv 
nomy, to care for himself and provide himself with social € 
benefits in an individual way (Selbstvorsorge). § 
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Another direction taken by the neoconservative theoreti- 
cians’ attacks on social legislation is the claim that its develop- 
ment is detrimental to the workers themselves, since it ultima- 
tely reduces employment. For example, in response to a law on 
sickness benefits at the employers’ expense, people with health 
problems are fired; the introduction of legislative rules on ma- 
ternity leave reduces employment among women; laws on a 
minimum wage reduce the elasticity of the labour market and 
encourage employers to fire workers, the actual price of whose 
labour power is, in their opinion, below the set national mini- 
mum, and this again leads to a rise in unemployment. 

Hence the conclusion that the wage workers would be better 
to reconcile themselves to the most gross and harsh methods 
and forms of exploitation and complete sway of the employers. 
Otherwise matters would allegedly be even worse. 

The attempts encountered increasingly in the literature 
(especially in the FRG) to counterpose collective and individual 
labour relations comply fully with the ideological principles of 
neoconservatism. They seek to pivot the theoretical analysis on 
individual legal labour relations at the expense of collective 
ones.' In practice, this leads to a reduction in the significance 
of the working people’s major rights, which are collective in 
character: the right to associate in trades unions, the right to 
collective bargaining, the right to strike, the right to participate 
in production management. This position sometimes reflects a 
striving to individualise and privatise to the maximum the strug- 
gle of the workers for their social rights and interests, 1.e., 
essentially to undermine the organised struggle of the working 
class, which stands behind all the social gains of the working 
people. Noteworthy in this connection is the article by Canadian 
Prof. D. Beatty, which is full of attacks on the very principles 
of the collective bargaining. Beatty tries to prove that collec- 
tive agreements bring the individual worker nothing, lead to 
the “tyranny of the majority”, are of little effect, contradict 
the ideas of justice and democracy, and the like. 

In an effort to counterpose the various groups of workers 
and, above all, those covered by collective agreements and those 
who are not, Beatty asserts without any proof at all that, as a 
result of the existence of collective agreements, some workers 
get rich at the expense of others.” 


' See, for example: W. Dast, Das Arbeitsrecht als Vertragsrecht, Decker & 
Miiller, Heidelberg, 1984. 

2 D. Beatty, Ideology, Politics and Unionism. Studies in Labour Law, 
Butterworths, Toronto, 1983, pp. 299-340. 
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Anti-collectivism is a characterisitc feature of neoconser- 
vatism.' The neoconservatives’ appeals to the individual worker, 
to individual legal labour relations are not chance. A growing 
place in the strategy of monopoly capital belongs today to 
counterposing the personal (sometimes trivial and egoistic) 
interests and strivings of individual workers to the interests of 
the workers’ community and the working class as a whole. This 
is one explanation why the neoconservatives target their main 
blows precisely against collective labour rights, demagogically 
appealing to the ordinary worker as an individual, and focusing 
attention on his individual rights, but to one end—to split the 
working people, enflame rivalry among them, weaken the pro- 
letarian solidarity and unity of the workers and thus take the 
heat out of the organised, collective, class struggle. 

The ideologists and practitioners of neoconservatism make 
use in their own interests and for their own benefit of certain 
objective specifics of the capitalist social system, based on the 
isolation of people, fierce competition and the “‘war of all 
against all’’. 

“Present-day civil society,’ Marx wrote, “is the realised 
principle of individualism’.” Elsewhere, he wrote: “Wage- 
labour rests exclusively on competition between the labourers.’” 

The works by neoconservative ideologists focus considerably 
on criticising the labour laws that to one degree or another 
meet the demands of the working class. For instance, the Ame- 
rican author Burton Pines writes with dissatisfaction about 
hiring quotas, which he calls “reverse discrimination”, about 
occupational safety rules which mandate, in his words, ‘the 
shape of toilet seats’. He is unhappy about the criticism by 
liberals of the use and abuse of psychological tests to determine 
whether an applicant is suited to a particular job or for promo- 
tion.’ The West German law expert B. Riithers comes out 
against the further development of the social function of labour 

law in a period of recession and mass unemployment.” 

The ideas of neoconservatism on the legal regulation of la- 
bour have been set out most consistently in a book by the Ame- 





' For more detail, see: The Politics of Thatcherism, Laurence and Wishart, 
London, 1983, pp. 27-30. 

2 Karl Marx and Frederick Engels, Collected Works, Vol. 3, 1975, p. 81. 

3 Karl Marx and Frederick Engels, “Manifesto of the Communist Party”, 
Collected Works, Vol. 6, 1976, p. 496. 

‘ B. Y. Pines, Back to Basics, William Morrow and Company, Inc., New 
York, 1982, p. 22. 

® Frankfurter Allgemeine Zeitung, 20 April, 1985, p. 15. 
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rican authors D. Heldman, J. Bennet and M. Johnson, entitled 
Deregulating Labour Relations (Dallas, 1981). 

This book takes the ideas of the neoconservatives to the 
extreme, and sometimes just absurdity. The authors seriously 
suggest completely eliminating any legal regulation of labour 
and repealing all the basic labour laws in force in the USA. No 
more, no less. This extreme and decisive measure, a sort of 
“shock therapy” should, in the authors’ opinion, help reduce 
unemployment, raise labour productivity, soften inflation, make 
US-made goods more competitive on world markets and sub- 
stantially increase the efficiency of resource use, which is cur- 
rently distorted by government regulation (p. 133). 

The authors take it as axiomatic that any forms of state 
regulation of economic and social processes are evil and detri- 
mental to society as a whole. This applies fully to the legal 
regulation of the labour market (p. 85). The latter, as the 
authors assert without bothering about proof, is beneficial 
exclusively to the trades unions and government bureaucrats. 
The costs of state regulation of labour are borne, according to 
the authors, by the consumers, the broad masses of workers, 
people seeking work, and business (pp. 85, 162). The authors 
suggest that these costs are enormous. In an attempt to play on 
the Americans’ inherent pragmatism and desire always to count 
the costs, the authors demagogically declare that it is the legal 
regulation of labour, rather than other factors (above all 
military outlays), that empty the pockets of the American 
tax-payer and, in particular, lead to higher income taxes. “We 
have conservatively estimated the social costs of labor sector 
regulation to be at least $170 billion annually” (p. 172). 

The book is permeated by overt hostility towards trades 
unions which, the authors believe, by standing up for the ‘‘spe- 
cial interest groups”, manage, by means of lobbying, to get more 
and more new labour laws passed and thus protect themselves 
from competition, disorganising the normal functioning of the 
labour market. A third party appears between the employers 
and the workers, influencing the parties to the labour transac- 
tion with the help of the law (p. 50). The existence of trades 
unions and legal rules on labour protection is, the authors 
suggest, “‘an impairment of the individual’s right to engage in 
economic activity through the sale of his labor on terms and 
conditions determined solely by the mutual preferences of seller 
and buyer” (p. 48). 

“The deregulation of labor relations” the authors believe, 
“would not only eliminate the costs to taxpayers of supporting 
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a huge regulatory bureaucracy, but also would reestablish the 
market as the allocator of labor resources” (p. 85). 

From the quotations given, it is obvious what sort of labour 
market the authors of the book see as ideal. This is a labour 
market without trades unions upholding the individual and co- 
llective interests of the wage workers, without collective agree- 
ments reducing competition between working people separated 
by capital, and helping improve the conditions for the sale 
and purchase of labour power for the aggregate worker and 
limit the owners’ arbitrary power. In essence, the authors 
are dreaming of completely crossing out two centuries of 
social progress and are calling for a return (though they do 
not Say this straight out, of course) to the situation that existed 
in the era of early capitalism, when capitalist exploitation was 
not subjected to any social restrictions. In other words, they 
would like to deprive the working class of the fruits of their two- 
century struggle for the development of social legislation.’ 

This part of the book under consideration is a reactionary 
utopia, isolated from reality, refusing to take account of the 
course of history, of the objective demands of social progress 
and the development of human civilisation. 

Another feature of the views preached by the authors is one 
very characteristic of neoconservative publications. This is 
the counterposing of rank-and-file trade union members and 
the trades unions as organisations; trade union members and 
non-union members; and attempts to create dissent between 
different groups of wage workers. The book asserts that the 
higher average wage of trade union members is not a result of 
the redistribution of incomes between capital and labour in 
favour of the latter under the impact of the organised struggle 
of the proletariat, but a consequence of redistribution of the 
incomes of the working class in favour of trade union members 
and at the expense of all other wage workers (p. 114). 

The authors demagogically declare that the repeal of legis- 
lation protecting the rights of trades unions “should open up 
additional avenues of redress to protect rights of individual 
workers endangered by either employers or unions” (p. 141). 

The ideological and propaganda campaign waged by the 
neoconservatives against the trades unions and against the 


' The British author Tony Lane points out that, in its policies, the 
neoconservative group of the ruling class ‘really does want to eliminate the 
possibility of effective coercive power and thereby return the law to where 
it stood in the early nineteenth century”. (“The Tories and the Trade Unions: 
Rhetoric and Reality”, The Politics of Thatcherism, London, 1983, p. 178). 
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“excessive’’ development of social legislation and social services 
has ultimately a purely pragmatic orientation. The theoretical 
constructions and models presented above are used by the 
neoconservative ideologists, propagandists and politicians to 
substantiate and justify for the public a broad programme of 
practical measures (legislative, administrative, organisational) 
supposedly designed to overcome ‘trade union monopoly”, 
ensure the ‘“commmon good”, realise the “‘negative right to 
coalition”, “restore the freedom of the individual and free 
competition on the labour market”, “improve labour discip- 
line’, while in fact their aim is to bridle the trades unions, hamp- 
er their activities, seriously restrict collective and individual 
labour rights, as well as to disorientate the broad masses of the 
working people, split and intimidate them. In order to accom- 
plish anti-trade union and anti-labour actions, it is suggested 
that broad use should be made of legislation, the judiciary, 
administrative and arbitration bodies, police violence and 
reprisals, and the power of the employers. 











CONCLUSION 


A consideration of labour law under state-monopoly capital - 
ism shows that this branch of the law plays a growing role in 
the practical realisation of the chief tasks of monopoly capital’s 
social strategy. The legal methods for labour regulation have 
become an instrument for integrating the proletariat into the 
system of state-monopoly capitalism, institutionalising labour 
conflicts, and raising economic efficiency. They represent one 
of the levers for influencing capitalist reproduction. These 
methods are also used actively by right-wing, conservative 
circles to pursue their policy of ‘‘social revenge’. 

The adaptation of labour law to the needs and requirements 
of state-monopoly capitalism is not an automatic process, It is 
taking place in the course of fierce class clashes that exert a 
substantial influence on the degree of such adaptation, the form 
and content of modern bourgeois legal regulation of labour, 
its evolution. 

In developing its struggle against capital, the proletariat 
strives by all possible means to bring pressure to bear on the 
state, forcing it to make concessions in the social sphere, and 
uses individual rules and institutions of bourgeois labour law 
in its own interests. The results of the struggle by the working 
class and the strength of its resistance to the social policy of 
the monopolies and their state must not be underestimated. As a 
result of fierce class battles in the first postwar decades, the 
proletariat achieved a rise in the level of legal guarantees in 
the sphere of labour for a substantial proportion of workers. 

To a certain extent, the dominant classes regard the conces- 
sions they have made as the ‘‘price’”’ they have agreed to pay 
for integrating the proletariat into the capitalist system and 
stabilising the social situation in the capitalist world. State-mo- 
nopoly capitalism has been striving to make use of these con- 
cessions to split the working people, undermine their unity, 
disseminate reformist illusions and cultivate reformism in the 
labour movement. 
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The changes that took place in the 1980s in the economic 
and political situation in the capitalist world and, above all, 
the shifts in the social policy of state-monopoly capitalism 
have been directly reflected in labour law. Its further develop- 
ment was blocked almost everywhere, and some of the previous 
gains of the proletariat in the sphere of labour and industrial 
relations have been somewhat emasculated, by direct changes 
in the legislation, or in law enforcement practice and 
various organisational and other measures. 

Imperialist reaction openly declares the need to “cleanse”’ 
labour legal relations of the ‘‘extremes’’, “distortions”, and 
“pervertions” introduced in previous decades, i.e., the rules 
and provisions of labour legislation and collective agreements 
that the working people have won to their own benefit and use, 
to ease their situation. To this end, it is demanded that labour 
law be transformed by abolishing or modifying rules not to the 
benefit of the employers and modernising” legislation by taking 
into account the interests and requirements of business. Essen- 
tially, the idea is to alter the content and existing structures of 
labour law, to change the accents and priorities in the devel- 
opment of the legal regulation of labour or, in other words, 
to restrict, reduce and weaken its safeguards beneficial to and 
needed by the wage workers, and, on the other hand, to streng- 
then and activate the functions and aspects of labour law that 
undermine the labour movement and the organised struggle 
of the proletariat, to make greater use of labour legislation 
against the trades unions and the strike movement, and step up 
the exploitation of the proletariat under new conditions and by 
new methods. 

Imperialist reaction is striving, above all, to weaken the trades 
unions and undermine their positions as the legally recognised 
representatives of the wage workers, which protect their collec- 
tive and individual rights and interests, i.e., to strike a blow at 
the working class’ chief social achievement in the 19th cen- 
tury—the right to association, to collective bargaining and 
collective actions (strikes, boycotts, picketing and the like). 

The most important trend in individual legal labour relations 
is the striving by the monopolies to introduce new methods for 
the hiring of labour and for the legal regulation and implemen- 
tation of employment transactions (“flexible” work schedules, 
atypical employment contracts, and the like) on the pretext of 
the need to make employment contracts more “flexible’’. These 
would better meet the requirements of production, reproduc- 
tion and the accumulation of capital, would allow more effective 
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exploitation of the labour force, and correspond better to the 
interests of state-monopoly capitalism. The logic of maximum 
profits and increasing economic efficiency at any cost is the 
absolute priority here. Meanwhile, only secondary account is 
taken of the social logic, considerations of labour protection 
and the interests of the workers, mainly under the impact of 
the class struggle of the proletariat and the persistent pressure 
exerted by its organisations. Moreover this is done only to the 
extent that it is necessary for the normal functioning of the 
system of wage labour exploitation, for preventing excessive 
intensification of the class struggle and revolutionary distur- 
bances. 

Western Marxists have remarked the trend inherent in mod- 
ern capitalism towards a recasting the whole of labour and 
social legislation.' This course is manifested in a curtailment 
of the collective and individual rights of the wage workers, and 
attempts to back wage workers and their professional organi- 
sations into unfavourable positions. The monopolies are striving 
to create, or at least project into the future, a social environ- 
ment in which each individual worker, competing with the other 
workers, would come face to face with the employer and would 
wage his struggle for existence and survival on his own at his 
own risk, without the solidarity and support of his colleagues, 
other proletarians, and without strong trades unions, which 
might effectively represent him and protect his interests. The 
possibilities for influencing the employers to improve the terms 
of employment for each worker would thus be determined al- 
most exclusively within the framework of the employment 
contract and individual legal labour relations. 

Essentially, the current policy pursued by the monopolies 
is designed to isolate and artificially emphasise precisely in- 
dividual legal labour relations, to hyperbolise them and develop 
them at the expense of collective relations, to proliferate market 

| principles in the labour sphere, foster fierce competition among 

the workers, and gradually to erase the rules of law and legal 
institutions that somewhat reduce and limit this competition and 
bring it under a certain social control. This is carried out under 
the cover of various fashionable slogans, above all calls for an 
all-round ‘“‘flexibilisation” of legal labour relations. 

The strengthening of the overtly reactionary, anti-labour 
trends in bourgeois labour law does not, however, in any way 


' See: H. Jung, Capitalism in the 1980s. Main Lines of Marxist Studies, 
in: World Marxist Review, No. 7, 1986, p. 72. 
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indicate that the ruling circles of the capitalist states have 
completely rejected social manoeuvring, partial concessions 
on secondary issues, or the continuation, in one form or another, 
of the policy of social partnership and integration of trades 
unions into the system of state-monopoly capitalism. It is merely 
a matter of a certain change of stress in the traditional bour- 
geois carrot and stick policy and of its adjustment to the eco- 
nomic, social and political reality of the 80s. 

Although the monopolies have dealt the labour movement 
a number of serious blows, the “social revenge’ policy has 
in recent years encountered increasingly active resistance on 
the part of the working masses, the trades unions and other 
organisations of the proletariat, and this has prevented extreme 
reactionaries from implementing their plans to cancel out 
completely the social gains of previous years. The struggle is 
still going on. “The future, the working people’s fight for their 
rights, for social progress, will show how that basic contradic- 
tion between labour and capital will develop and what conclu- 
sions will be drawn from the prevailing situation”.| 

The communist parties of the capitalist countries and pro- 
gressive circles in the trade union movement maintain a high 
level of vigilance in relation to the plans of monopoly capital. 
They not only actively disclose the anti-labour character of the 
social policy of state-monopoly capitalism and rebuff the on- 
slaughts on the rights of the working class, but also set forth 
a precise and understandable alternative for the working 
people. This is served, in particular, by the programmes of 
socio-economic demands expressing the vital interests of the 
working people and, at the same time, corresponding to the 
tasks of the struggle against the state-monopoly system as a 
whole. These programmes are called on to seize the initiative 
from the hands of the monopoly bourgeoisie and bring the 
masses to an awareness that the main obstacle to the fulfilment 
of their chief aspirations and satisfaction of their vital needs 
is the policy of the monopolies and the state they hold in their 
hands. 

The majority of the reforms demanded by the proletariat 
in the sphere of labour law concern the partial issues of 
improving the material and social position of the workers. The 
struggle for such reforms (if waged from revolutionary posi- 


' Mikhail Gorbachev, Political Report of the CPSU Central Committee 
to the 27th Congress of the Communist Party of the Soviet Union, Novosti 
Press Agency Publishing House, Moscow, 1986, p. 18. 
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tions) promotes, however, the unity of the working class, 
increases its activity and battle-readiness, draws the working 
people into “independent economic and political mass struggle, 
which alone can bring real gains to the workers or transform 
half-hearted and hypocritical ‘reforms’ under the existing sys- 
tem into strongpoints for an advancing working-class movement 
towards the complete emancipation of the proletariat”. 

The struggle for progressive reforms of labour law and 
successes in this create and extend the beach-head for the 
onslaught on capital, force the bourgeoisie to fight on less 
favourable fronts, and encourage the masses to work for radical 
democratic transformations. At the same time, this struggle 
raises the prestige of the working class and its role as the 
vanguard of the working people and defender of the true 
interests of the nation. 





2 Pm 


' y. I. Lenin, “Conference of Extended Editor Board of Proletary”, 
Collected Works, Vol. 15, 1977, p. 440. 
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